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CALENDAR EVENTS 


1979 


December 5-8—Annual Midwinter Conference and CLE, sponsored by Public 
Defenders Association, Key West, Marriott’s Casa Marina Inn. 

December 7—Miami Beach Bar Association annual Installation Luncheon. 

December 12-13—1980-81 Bar Budget Committee Meeting, Florida Bar Center, 
Tallahassee. 

December 14-18—ABA Special Commission on Evaluation of Professional 
Standards, Tarpon Springs. 


1980 


January 9-12—ABA Section of Insurance, Negligence and Compensation Law, The 
Breakers, Palm Beach 

January 10-12—Florida Bar Board of Governors Meeting, Ponte Vedra Club, Ponte 
Vedra Beach. 

January 13-17—ATLA Mid-Winter Convention, Las Vegas, NV 

January 18-20—ABA Section of Corporation, Banking and Business Law 
Midwinter meeting, Boca Raton Hotel and Club 

January 24—Florida Bar Budget Committee Formal Hearing, 10-2 p.m. Tampa 
Host Hotel, Tampa International Airport. 

January 24-26—I1st Annual Real Property Section Convention, Orlando Hyatt 
House, Kissimmee 

January 26—Media Law Conference, Curtis Hixon Hall, Tampa. 

January 30-February 6—ABA Midyear Meeting, Chicago. 

February 8-9—ATLA Fifth Circuit Meeting, Boca Raton. 

February 15—Institute for Florida Judicial Nominating Commissions, Tampa 
Host Hotel, Tampa International Airport. 

February 26, 27—Florida Bar Examination, Parts I, II and III, Curtis Hixon 
Convention Center, Tampa. 

March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 13-23—The International Lawyer Exchange Program, International Law 
Committee, The Florida Bar, Lisbon, Portugal. 

March 20-23—The Florida Bar Long Range Planning Retreat, River Ranch Resort, 
Lake Wales. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28, 29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 
House, Kissimmee. 

April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando Hyatt 
House, Kissimmee. 

April 24-May 1—Law Week. 

May 1-4—ABA Section of Real Property, Probate and Trust Law, Spring Council 
Meeting, Innisbrook, Tarpon Springs. 

May 8-10—Florida Bar Board of Governors Meeting, Grenelefe, Cypress Gardens. 

May 18-21—Fifth Circuit Judicial Conference, Dallas. 

May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, Orlando. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 

July 29, 30—Florida Bar Examination, Parts I, II and III, Curtis Hixon Convention 
Center, Tampa. 


July 31-August 6—ABA Annual Meeting, Honolulu. 
October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 
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It was the typical Tallahassee 
early morning today—misty, foggy 
and dark. On my way to the 
newspaper box, my _ neighbor 
yelled, “What’s all the racket 
about?” Yes, there was noise—loud 
yelling that could be heard for at 
least a quarter of a mile, and some 
screaming back and forth off in the 
distance. I knew the home where it 
was coming from and told him I'd 
check it out. 


There outside on the lawn stood a 
partially dressed nine-year-old boy 
screaming up to his bedroom 
window demanding that his mother 
get out of his room. She was 
responding in an angered, 
emotional voice with remarks that 
were inaudible. As I approached 
the scene, I asked the young man, 
“Are you all right?” An affirmative 
response came back quickly, the 
yelling stopped and I returned to 
read my morning newspaper. 


Occurrences such as this one 
happen frequently at this home. 
What in fact goes on inside with a 
divorced mother earning minimum 
wages and three children to care 
for, I do not know. But whatever 
does happen inside, I know it’s an 
unhappy situation for all. 


This issue of the Journal is 
devoted to the legal rights of 
children in celebration of the 
International Year of the Child. It is 
a timely subject. Along with many 
Americans, I share the view that the 
family unit in America is in fact 
disintegrating, leaving millions of 
children much on their own. Iam no 
sociologist. I have no empirical 
data. My source is only my friends, 
the members of the Bar staff, the 
membership of The Florida Bar, 
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and my Tallahassee community. 


Last week I read where a 
fervent plea went out to the mothers 
of the youth gangs in San Francisco 
by the mayor to please bring their 
children home. These gangs for 
months have been violently 
attacking innocent citizens, 
frequently on the city’s public 
transportation system, for no 
apparent reason—just unhappy, 
just mean. In checking on the family 
history of the more than 20 young 
people at our halfway house here in 
Tallahassee, not one resident there 
comes from other than a broken 
home. This says something. 


It all comes back so clearly when 
we, The Florida Bar, were engaged 
almost 10 years ago in trying to 
clean up the no-fault divorce 
legislation in the Florida 
Legislature. The argument went 
then, as it goes today, “If married 
people are unhappy let the 
marriage be dissolved easily and 
quickly.” It is a meritorious 
argument. But it has its price. The 
price is in the future life and welfare 
of the offspring of the marriage. 


As was clearly demonstrated by 
the psychologist and psychiatrist 
participating in the recent CLE 
course entitled the “Psychological 
Aspects of Dissolution Pro- 
ceedings,” dissolution of marriage 
is always a “traumatic situation.” 
This is so because for the parents, 
there are so many losses. Loss of 
hopes and dreams, loss of self 
esteem, loss of being loved, 


accepted, etc., loss of time, loss of 
investment, i.e., “five years out of 
my life,” loss of judgment (“I should 
have gotten out earlier”) and 
feelings of depression, anger and 


inadequacy. Children go through 
all these and more. They regress, 
blame themselves for parental 
problems, try to get their parents 
back together, have stomachaches, 
exhibit fear, depression and anger. 

I guess I side with the 
distinguished jurist active in 
dissolution and child custody cases 
who lectured in this same program 
when he said “I wonder if no-fault is 
really good for all concerned.” He 
mentioned that parents used to sit 
across a table, have a good fight, 
call each other names, get it all out 
and then go on about their business. 
Now, instead of this approach, they 
go to the child to try to turn the child 
against one parent or the other, seek 
a dissolution of the marriage, and 
secure custody of the child. 

Happily, 90 percent of those who 
become divorced do remarry. Most 
of the time this does benefit the 
children. 

We hope that this Journal issue 
will give you a_ broader 
understanding of the legal rights of 
children and how you can be of 
even greater assistance to your 
clients and the public of Florida in 
resolving so many problems facing 
the family unit today. If we could 
somehow turn around this trend of 
family unit breakdown, we would 
realize a stronger America, less 
crime, better individual discipline 
and greater economic productivity. 

No better time exists to start such 
a new trend than this glorious 
month of December. It is the time 
of year to bring families together 
harmoniously in spirit and body. 

All of us on the staff wish 
everyone of you a happy holiday 
season with all of your friends and 
family. 

MarsHALL R. CassEpy 
Executive Director 
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Our Bold New Experiment - Economic Advisory Service 


As we conclude the decade of the 
70’s and move forward into the 80’s, 
it is becoming more apparent that 
we in the profession must find more 
expedient and efficient ways to 
effectively administer and operate 
our law practices so that we can 
deliver legal services to the public 
competently and inexpensively. 

I have spent a great deal of time 
trying to determine how our Bar 
can serve its members by offering 
service to all lawyers to assist them 
in economically operating their 
practices at the lowest possible cost 
to create the highest income yield, 
and at the same time, permitting an 
effective delivery system. As a 
result of investigation and a 
detailed evaluation of its potential, I 
reached the conclusion that The 
Florida Bar could achieve the goals 
which I have just expressed by 
creating and implementing an 
Economic Advisory Service to 
benefit all of our lawyers and the 
public. 

Although this concept has never 
been tried before in the United 
States, it has been put into practice 
in the British Commonwealth 
countries such as British Columbia 
and Victoria. The program 
provides experts to members of the 
Bar, on a consultative basis, to assist 
them in the proper organization of 
their offices and office procedures, 
which include analyzing detailed 
methods of implementing the 
delivery of legal services in an 
efficient and, hopefully, profitable 
way. Customarily, this type of 
economic check-up has only been 
affordable by large law firms 
contracting with well-known 
national firms, which deal in this 
arena. I believe this concept can be 
implemented for solo practitioners, 
as well as small, medium and large 
firms. 

Using the above approach as a 
base, I appointed a special 
committee comprised of those 
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individuals who are most 
knowledgable in the field of the 
economics of law practice. We have 
on our committee law office 
managers, managing partners, 
members of the Bar who are 
interested in the economics of 
practice, and as its chairman, I 
selected the most knowledgable 
lawyer, I believe, in the United 
States, in the field of economics of 
lawyers—Sam Smith, who is 
currently chairman of the 
Economics of Law Practice Section 
of the American Bar Association. 
All members of the committee were 
completely enthusiastic about the 
project and immediately began 
planning the entire program for 
delivery to the lawyers of Florida. 

The committee has elected to 
implement a pilot program initially 
with a selected cross-section of 
lawyers and law firms around the 
state who would be interested in 
receiving advice about the proper 
operation of their offices, efficient 
delivery of their legal services, and 
hopefully improving the 
profitability of their law firm. 
There are many side benefits to the 
program, including creating an 
awareness of malpractice insurance 
claims and setting up office 
procedures to minimize such 
occurrences. The service will be in 
the form of group presentations or 
individual counseling and advice. 
It is my expectation that the 
program will be self-sustaining so 
that the cost to The Florida Bar will 
be minimal; however, if the value of 
the service is of substantial merit to 
the public and the profession, the 
Bar may wish to consider 
underwriting it. There will be a 
minimal charge for the use of the 
Economic Advisory Service, 
sufficient to pay the actual cost of 
operating the program without any 
view toward profit. 

This service will provide 
tremendous bread and _ butter 


information to its lawyer clients. 
Some specific examples include an 
analysis of the following: 


e Profitability—which will include 
such concepts as profit as a 
percentage of gross fees; fee 
income per fee earner; salaries as a 
percentage of gross fee income; 
other overhead as a percentage of 
gross fee income; analysis of factors 
causing low profitability such as 
low productivity, poor work mix, 
expenditures being too high, fees 
charged too low, too many bills of 
small amount, ratio of support staff 
to fee earners, office layout—is it 
adequate, caliber of staff, and 
numerous other considerations. 

e Liquidity—is interest being 
incurred on a bank overdraft or on 
loan funds; average outstanding of 
debtor; policy of credit control; 
does the firm obtain advances to 
cover disbursements; interim 
billings; ratio of partners’ drawings 
to individual shares of profit; are 
matters terminated quickly; and 
others. 


e Recording of time, evaluating 
time and budgetary control. 


e ‘Accounts procedures—how are 
the firm’s accounts processed; is the 
system still appropriate; who is the 
firm’s auditor; are the accounts 
being properly audited. 


e \Equipment—does the firm need 
to update its accounts equipment or 
change over from manual accounts 
to an accounting machine; does the 


firm need to introduce word 
processing; is the firm  stan- 
dardizing letters, forms, etc., and 
compiling procedents; is there a 
need for microfilming; is there a 
need to improve the firm’s 
telephonic and interphone 
‘communications. 

Work production—is the firm’s 
legal work being processed quickly 
at lowest possible cost; charting; 
tickler system; costing files quickly; 
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terminating matters quickly; using 
standard instruction sheets. 

e Minimizing income tax— 
administration company; service 
trusts; super-annuation; traveling 
and representation expenses, etc. 
e Filing system—are the files 
numbered when opened; is a 
register kept; do the principals 
receive advice on a regular basis as 
to the number of files opened in the 
previous week or month; should the 
practice introduce microfilming to 


reduce the space needed for old 
files. 

e Numerous other matters are 
discussed including providing 
materials, forms and publications as 
well as discussing numerous other 
office concepts. 

I am convinced that this unique 
endeavor can be one of the finest 
and most beneficial programs ever 
offered to the members of The 
Florida Bar, by providing 
economic benefit to every lawyer, 
no matter the size or scope of the 
firm; thereby creating an 
atmosphere for the efficient 
operation of a law office, at a 
greater profit, and the more 
effective and proficient delivery of 
legal services to the community. 


I hope that you will seriously 
consider the benefits of the service 
and will make use of it. I can assure 
you that it will be of immense value 
to us all. Should you be one of the 
participants in our pilot program, I 
urge you to cooperate to the fullest 
so that we can determine the 
ultimate scope and_ probable 
success of our great experiment. It 
is though noble efforts such as this 
that we can continue to make every 
effort to deliver services to the 
public at the lowest possible cost. 


L. Davin SHEAR 
President 
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We specialize in locating: 
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the State of Florida 

under F.S. Ch. 493 

*Florida Bar News (November 10, 1977) 
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You've got a lot of hopes and plans for your 
business or profession. Plans for its growth. And for 
your profit. 

But what will have happened to those hopes and 
plans by the time 1989 arrives? 

- With the help of Southeast Bank, a lot can happen 
to-take you where you think you should be. 

Of course, at Southeast Bank, you'll find ali the 
quality financial services you’d expect. But you'll 
also find something a lot more important. 

You'll find a business banking relationship that 
looks toward helping you plan for your future 
realistically. We can help you set goals and then help 
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International Year 
of the Child 1979 


Child 


and The 
Law 


The year 1979 was designated the International 
Year of the Child by the United Nations in celebration 
of the 20th anniversary of the adoption by the UN of 
the Declaration of the Rights of the Child. This historic 
document sets forth those human values and needs to 
which every child of whatever nationality is entitled: 

Love and understanding; 
Adequate food and medical care; 
Education and recreation; 
Treatment for handicaps and disaster relief; 
Personal and national identity; 
Equal opportunity to achieve 
individual potential; and 
e Peace and universal brotherhood. 

The past 11 months have seen the beginning of a 
higher global priority and greater outreach for children. 
In the United States, the National [YC Commission and 
state committees began to study supportive systems 
available to children and to develop a needs assessment 
for the future. This examination of conditions under 
which children grow up, review of legislation for 
children, and development of strategy for child health, 
nutrition and education are a promise that Generation 
2000 will have a better chance of being physically, 
mentally and emotionally healthy adults. 
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“Our children are our hope, our future. Let us use this 
year to celebrate them, to encourage them and to ensure 
each child’s basic rights.” These words of Florida 
Governor Bob Graham and the encouragement of 
Robert D. Bickel, lawyer member of the Florida [YC 
Committee, were inspiration for this issue. 

Rights are guaranteed by law. The Journal, in this 
special issue celebrating the International Year of the 
Child, examines some of the law in Florida that 
addresses the needs, rights and well-being of children. 
As advocate and protector for children clients, Florida 
lawyers and judges have a special responsibility to know 
and understand the law. 

“There are many concerns in the area of the child 
and the legal system in Florida. An issue of the Journal 
on this subject would be of tremendous importance to 
our nation as well as to Florida,” Mollie Brilliant, 
Miami, State Coordinator of IYC, told the Journal. We 
are indebted to the authors who accepted our invitation 
to share their knowledge of law for children with the 
Journal's readers. 


—The Editors 
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By Samuel P. Beli Ill 


A summary of Florida dependency 
law—What is dependency? What are 
the key legal factors in varying 
conditions of dependency? What 
procedural steps must be followed in 
handling and disposition of 
dependency cases? What is the 
major problem yet to be resolved in 
dealing with emotionally disturbed 
children? 


T. juvenile justice law of Florida—Chapter 39 of 

the Florida Statutes, “Proceedings Relating to 
Juveniles”—neatly categorizes children for whom the 
state bears a responsibility as either “delinquents” or 
“dependents.” Although useful and necessary for 
procedural purposes, this distinction conceals the 
frustration shared by experts in the field, parents, 
attorneys and lawmakers in responding properly to 
children with problems. 

Broadly defined, the “delinquent” is a child who has 
committed an act in violation of the law; the 
“dependent” is the innocent victim of actions or 
conditions over which he has little or no control. In 
point of fact, the differences between the delinquent 
and the dependent are blurred. As a legislator, I have 
heard frequent testimony on the similarity between the 

causes of delinquency and dependency. There is 
substantial research to support the contention that the 
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abused, abandoned or neglected child of today often 
becomes the delinquent, adult criminal or abusing 
parent of tomorrow. Furthermore, the truant, runaway, 
and ungovernable child (formerly “children in need of 
supervision”"— CINS) do not fit comfortably into 
either category. Although the Florida Legislature 
amended F.S. Chapter 39 in 1975 and again in 1978 to 
eliminate the CINS category and to designate these 
children as dependents, the debate continues over their 
disposition and treatment. 


In recent years, the delinquent child has been in the 
forefront of attention. Public anger over what has 
appeared to be the lenient treatment of delinquents has 
resulted in a strengthening of sanctions, particularly 
against the serious repeat offender. Moreover, since the 
sanctions directly relate to the action of the child, it 
appears that the problem of delinquency can be solved 
by changing the statutory law. This approach, 
however, fails to consider underlying causes. 


Dependency, on the other hand, is far more 
complicated and defiant of solution. It is the actions of 
the parent or guardian, as well as those of the child, 
which come under scrutiny. The court must delicately 
balance a number of conflicting claims: the need to 
protect the health, safety and welfare of the child; the 
right of the parent to have custody of and to care for the 
child; and the state’s sometimes conflicting interest in 
protecting both the family unit and the best interest of 
the child. Change the law, change court procedures 
and the nagging problem of dependency remains. 

While the recent amendments to F.S. Chapter 39 
may have established a more clearly defined process 
for handling dependents, the practical solution to a 
given dependency problem still remains difficult to 
achieve. Thus, an awareness of available social services 
may be as important to solving the complex problems 
of a dependency case as legal training and a knowledge 
of court procedures. Fundamental to the issue is the 


need to properly balance the rights of the child and 
parents. 
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Rights of the Child v. Rights of the Parents 


The matter of balancing the rights of the child 
with those of the parent underlines all of dependency 
law. Early common law assumed that parents had sole 
and complete authority over their children. The state’s 
authority to intervene as parens patriae when parents 
failed to properly care for their children is largely a 
product of the 19th century. The idea that children are 
persons within the meaning of the constitution and 
thus, have rights separate and distinct from either 
parent or state is an even more recent development. 

The Florida Legislature has been guarded in moving 
toward a broad granting of rights to children. Despite 
the growing case law which selectively recognizes the 
rights of children, parents under Florida law have a 
natural and legal right to custody of their children: see 
State ex rel. Sparks v. Reeves, 97 So. 2d 18 (Fla. 1957) 
and F.S. §744.301 (1977). The state acting in the “best 
interest of the child” is to interfere in the intrafamily 
relationship only when conditions exist which have a 
severe, adverse effect on the child. Incorporated in the 
best interest test is the presumption that the child is best 
served by leaving him with his parents: In re 
McDonald, 201 N.W. 2d 447 (Iowa 1972). 

The statement of intent in F.S. Chapter 39 presents 
the dual role of the state in protecting the integrity of 
the family unit and the welfare of the child: 


To preserve and strengthen the child’s family ties whenever 
possible, removing him from the custody of his parents only when his 
welfare or the safety and protection of the public cannot be 
adequately safeguarded without such removal; and, when the child is 
removed from his own family, to secure for him custody, care, and 
discipline as nearly as possible equivalent to that which should have 
been given by his parenis; and to assure, in all cases in which a child 
must be permanently removed from the custody of his parents, that 
the child be placed in an approved family home and be made a 
member of the family by adoption: F.S. §39.001(2)(c) (1978 Supp.). 


What specific rights, then, have been granted to the 
dependent child or his parent by Florida statutory law? 
Mandatory counsel is provided for the child only in 
child abuse cases. The court must appoint a guardian 
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ad litem, who is either a public defender or a member 
of the Bar who has registered his availability with the 
public defender, to represent the child in any child 
abuse judicial proceeding: F.S. §827.07(12) (1977) 
appearing as F.S. §827.07(16) (1979). 

Both child and parent have a right to counsel prior to 
an adjudicatory hearing in all dependency cases, but 
the appointment of counsel is not mandatory and 
neither the child nor parent is entitled to counsel at 
public expense: F.S. §39.406 (1978 Supp.). 

In addition, the Florida Rules of Juvenile Procedure 
permit the court to appoint a guardian ad litem “in any 
case in which the court deems it necessary”: 
Fla.R.Juv.Proc. Rule 8.300. Here also, the question of 
who pays for the counsel in indigency cases remains 
unresolved. To date, no state funds have been 
appropriated for this purpose. 

Aside from this limited right to counsel, three other 
rights are specified in Florida dependency law: (1) the 
right of the child or parent to “be given an opportunity 
to deny the allegations in the petition for dependency 
or to enter a plea to allegations in the petition before the 
court” —F.S. §39.406 (1978 Supp.); (2) the right of a 
parent, legal custodian or child to appeal an order of 
the court—F.S. §39.413(1) (1978 Supp.); and (3) the 
right of a parent or legal custodian to notice that a 
petition for permanent commitment of the child has 
been filed—F.S. §39.41(3) (1978 Supp.). 


Categories of Dependency 


A dependent child in Florida is one who has been 
found by the court: 

(1) To have been abandoned, 

(2) To have been abused, or 

(3) To have been neglected by his parents or other 
custodians; 

(4) To have been surrendered to the department or 
a licensed child-placing agency for purposes of 
adoption; 

(5) To have persistently run away from his parents 
or legal guardian; 
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(6) To be habitually truant 
from school while being subject to 
compulsory school attendance; or 

(7) To have persistently 
disobeyed the reasonable and 
lawful demands of his parents or 
other legal custodians and to be 
beyond their control: F.S. §39.01(9) 
(1978 Supp.). 

Although the general procedures 
for handling dependents are the 
same, each of these categories has 
unique features about which the 
attorney should be aware. 

e Abandonment. The definition 
of abandonment has three essential 
provisions: (1) the parent, though 
able, makes no provision for the 
child’s support; (2) the parent 
makes no effort to communicate 
with the child for a period of six 
months or longer; and (3) the 
parent’s efforts to communicate 
with the child must be more than 
marginal and must show an intent to 
assume all parental duties—F.S. 
§39.01(1) (1978 Supp.). 

Since abandonment is a condition 
for the termination of parental 
rights, the specificity of this 
definition is important. It eliminates 
the uncertainty as to the length of 
time a court must wait before 
determining abandonment and 
provides a test to ascertain whether 
the parent has made sufficient 
attempts to preserve the parent- 
child relationship. The time 
limitation, intended to keep a child 
from being held in limbo, can work 
to the disadvantage of the newborn 
in an adoption case, if a judge 
refuses to excuse the consent of a 
nonresponding putative father until 
six months after notice. 

In order to contest a claim of 
abandonment, the attorney must 
show either valid attempts on the 
part of the parent to maintain the 


parent-child relationship or actions 
by the agency to disrupt this 
relationship. 

e Abuse. No dependency 
condition generates more emotion 
than that of abuse, for it connotes a 
conscious and deliberate act by a 
parent or guardian to physically or 
emotionally harm a child. 


Child abuse is defined and 
addressed in two chapters of the 
Florida Statutes. Despite slightly 
differing definitions of abuse, these 
chapters support rather than 
conflict with one another. Abuse for 
purposes of determining 
dependency is defined in Chapter 
39 as “any willful act that results in 
any physical, mental or sexual 
injury that causes or is likely to 
cause the child’s physical, mental or 
emotional health to be significantly 
impaired:” F.S. §39.01(2) (1978 
Supp.). Chapter 827, “Abuse of 
Children and Disabled Persons,” 
outlines the procedures for 
reporting a case of abuse, the 
actions to be taken by the 
Department of Health and 
Rehabilitative Services or the state 
attorney in response to areport, and 
the criminal penalties for 
committing abuse or for failure to 
report abuse. 


Listed with other emergency 
numbers in the front of every 
telephone directory in the state is a 
toll-free number for. reporting 
abuse to the Department of Health 
and Rehabilitative Services (1-800- 
342-9152). “All records concerning 
reports of child abuse and neglect, 
including reports made to the abuse 
registry and to local offices of the 
department and all records 
generated as a result of such 
reports, shall be confidential”: F.S. 
§827.07(7) (1977) appearing as F.S. 
§827.07(15)(a) (1979). Most abuse 
cases are brought to the attention of 
the authorities through this 
reporting system. In 1978, the 
Department of HRS _ received 
approximately 31,000 reports of 
abuse involving almost 62,000 
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children; 51 percent of which were 
found to be valid. 

e Neglect. 

“Neglect” occurs when a parent or other 
legal custodian though financially able, 
deprives a child of, or allows a child to be 
deprived of, necessary food, clothing, 
shelter, or medical treatment or permits a 
child to live in an environment when such 
deprivation or environment causes the 
child’s physical, mental, or emotional health 
to be significantly impaired or to be in 
danger of being significantly impaired. A 
parent or guardian legitimately practicing 
his religious beliefs in accordance with a 
recognized church or religious organization 
who thereby does not provide specific 
medical treatment for a child shall not, for 
that reason alone, be considered a negligent 
parent or guardian; however, such an 
exception shall not preclude a court from 
ordering, when the health of the child 
requires it, the provision of medical services 
by a physician as defined herein, or 
treatment by a duly accredited practitioner 
who relies solely on spiritual means for 
healing in accordance: with the tenets and 
practices of a well-recognized church or 
religious organization: F.S. §39.01(27) as 
amended by Chapter 79.203, Laws of 
Florida. 


Although potentially as serious in 
its effect on the child as abuse, 
neglect is an act of omission rather 
than commission. In some states, 
neglect is used synonymously with 
dependency. Under Florida law, 
neglect is only one condition of 
dependency, but in practice it is the 
most broadly used basis for 
declaring a child dependent. 

Poverty is considered to be an 
insufficient basis for a dependency 
adjudication: In re State in Interest 
of Johnson, 175 P.2d 486 (Utah 
1946). In recognition of the 
potential that the majority of 
dependency proceedings could be 
related to the conditions of poverty, 
the definition of neglect in Chapter 
39 specifically states that neglect 
occurs when a parent or legal 
guardian fails to provide specified 
care “though financially able.” 

Also, within the definition of 
neglect is the means of which a 
court may order necessary medical 
treatment for a child when the 
parent refuses consent. 


e Permanent Commitment. 
Permanent commitment, which is 
both a category and a disposition of 
dependency, is the method by 
which the Department of Health 
and Rehabilitative Services, or a 
licensed child-placing agency, 
becomes the legal guardian of the 
child’s person: F.S. §39.41(1)(d)1 
(1978 Supp.). Permanent 
commitment does not entitle the 
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department or the licensed child- 
placing agency to guardianship of 
the estate or property of the child: 
F.S. §39.41(4)(1978 Supp.). 

A permanent order of 
commitment effectively deprives 
the parent of any right of the child: 
F.S. §39.41(4) (1978 Supp.). 
Because of this fact, the notice 
requirements to parents or legal 
guardians are stringent and take 
into account recent court decisions 
affecting the rights of putative 
fathers: Stanley v. Illinois, 405 U.S. 
654 (1971). 

Adoption, the intended outcome 
of permanent commitment, is 
becoming an _ increasingly 
complicated legal procedure. 
Therefore, although Florida law 
continues to recognize the need for 
independent adoptions, the 
legislature in recent years has added 
safeguards to protect the welfare of 
the child and to prevent the 
blackmarketing of children. For 
example, any intermediary— 
defined by law as an attorney or 
physician, §63.032(8) F.S. 1977— 
must report to the Department of 
Health and Rehabilitative Services 
the intention to place the child for 
adoption prior to situating the child 
in the prospective adoptive home. 
Moreover, before the child is 
placed, the Department of Health 
and Rehabilitative Services must do 
a study of the home to ensure that 
the placement is in the best interest 
of the child. (F.S. Chapter 63 
outlines the procedures for an 
independent adoption; Chapter 39 
for agency adoptions.) In the final 
analysis, the most consistent 
assurance of providing the child 
with a safe and secure, permanent 
home is through an agency 
adoption. 

e Truancy. The procedures for 
dealing with the truant child in F.S. 
Chapter 39 are supported by 
sanctions against the parent in 
Chapter 232, “Compulsory School 
Attendance.” The parent is 
responsible for the child’s school 
attendance, except in five specified 
situations: F.S. §232.09 (1977). The 
parent who refuses or fails to see 
that a child attends school regularly 
is guilty of a misdemeanor of the 
second degree: F.S. §232.19(6) 
(1977). When no valid reason for 
nonattendance is found, the 


superintendent shall institute a 
criminal prosecution against the 


child’s 


parent: F.S. §232.19(2) 
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(1977). In the case of habitual 
truant, a complaint is filed with the 
circuit court and the child is dealt 
with as a dependent child: F.S. 
§232.19(3) (1977). 

e Runaway. The runaway is the 
only alleged dependent who may 


be placed in detention. The 
runaway may be placed in a secure 
shelter or in a detention home for a 
period not to exceed 24 hours if all 
of the following conditions exist: 
(1)he is likely to injure himself or 
others; (2) is in need of care and 
treatment; and (3) lacks sufficient 
capacity to determine what course 
of action is in his own best interest 
— F.S. §39.402(4) (1978 Supp.). 
Furthermore, if a detention home 
or secure shelter is not available, the 
child may be detained in a jail 
provided he is not placed with a 
delinquent or adult criminal: F.S. 
§39.402(4) (1978 Supp.). What 
appears to be a harsh response to 
runaways was added in 1978 for the 
purpose of protecting the child. 
Following the decriminalization of 
CINS in 1975, the courts and law 
enforcement officers were 
frustrated by their inability to hold 
a runaway until the parents could 
be notified or other appropriate 
placement arranged. In response, 
the legislature added the provision 
which permitted the runaway to be 
restricted for up to 24 hours after 
being taken into custody. Once the 
24 hours have elapsed, the runaway 
is treated as any other dependent 
child. 

e Ungovernable. The un- 
governable child is one who 
persistently disobeys the 
reasonable and lawful demands of 
his parents and is beyond their 
control. Neither case law nor statute 
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and lawful demands. 
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that the second time ungovernable 
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danger from his surroundings—F.S 
§39.401(1)(b) (1978 Supp.). A 
truant may be taken into custody by 
a law enforcement officer in order 
to return the child to school: F.S. 
§39.401(1)(e) (1978 Supp.). 

Once a child is in custody, he 
must be: 


1) Released to a parent, legal custodian, 
responsible adult approved by either the 
court or the Department of Health and 
Rehabilitative Services or in the case of a 
runaway, to a court approved runaway 
shelter; or 

2) Delivered to an intake office of the 
Department of Health and Rehabilitative 
Services. 


In either instance, a full written 
report stating the facts as to why the 
child was taken into custody and 
the reasons the child is believed to 
be dependent must be made to the 
intake officer: F.S. §39.401(2)(a)(b) 
(1978 Supp.). 
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e Intake. Single intake of the 
Department of Health and 
Rehabilitative Services is the 
primary point of entry for the 
dependent into the juvenile justice 
system. At intake, the most critical 
decisions are made. Should the 
child be removed from his home? 
What supportive services are 
necessary to keep the child at 
home? Are these services available 
in the community? If the child 
cannot return to his own home, 
what alternatives are available 
which will best protect the child’s 
welfare? 


The far-reaching impact of these 
initial decisions is reflected in 
Department of Health and 
Rehabilitative Services data that 
show that only one-third of the 
children removed from home 
return in less than one year; 
another one-third remain 
separated from their families for 
one to three years. For the 
adolescent, the average length of 
stay in foster care is 7.24 years: An 
Evaluation of Florida’s Child 
Welfare Services (Department of 
Health and Rehabilitative Services, 
Office of Evaluation, July 9, 1979). 

Based on these initial judgments, 
the intake officer has the authority 
prior to a hearing to either: 

1) Release the child to his parent, a legal 
custodian, a responsible adult relative, or a 
court-approved runaway shelter; 

2) Authorize the placement of a 
caretaker in the child’s home until the parent 
or legal custodian is able to assume care; or 

3) Place the child in a shelter if he needs 


protection, or if there is no adult available, to 
provide supervision and care: F-S. 


§39.401(3) (1978 Supp.). 

With the exception of runaways 
noted above, the alleged dependent 
cannot be placed in detention or 
other restrictive settings. The best 
interest of the child in this situation 
means a placement most closely 
analogous to his own home. 

Certain protections exist in the 
intake process, which are intended 
to prevent the arbitrary removal of 
the child from his home: 


1) The parents or legal custodians of the 

child must be notified immediately by the 
intake officer that the child is in custody and 
has been placed: F.S. §39.402(2) (1978 
Supp.). 
D) No child shall be held in shelter longer 
than 24 hours, excluding Sundays or legal 
holidays unless an order so directing is made 
by the court after a detention hearing: F.S. 
§39.402(6)(a) (1978 Supp.). 


Other time limitations on holding 
a child in shelter without court 
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determination are found in F.S. 
§39.402(7) (8) (9). 

In addition to these initial 
decisions, the intake officer of the 
Department has other crucial 
responsibilities. He: (1) accepts all 
reports or complaints alleging that a 
child is dependent; (2) makes a 
preliminary determination as to 
whether the report or complaint is 
complete; (3) may request 
additional information necessary in 
his judgment to complete the report 
or complaint; (4) files a petition for 
dependency if such action is in the 
best interest of the child; (5) refers 
the child to care or other treatment 
voluntarily accepted by the child, 
parents or legal custodians; and (6) 
advises the complainant of his right 
to file a petition if the intake office 
refuses to do so—F.S. §39.403 (1978 
Supp.). The state attorney may also 
carry out responsibilities (3) and 
(4). 

e Petition for Dependency. 
Dependency proceedings are 
initiated by the filing of a petition 
by the state attorney, an authorized 
agent of the Department of Health 
and Rehabilitative Services or any 
other person “who has knowledge 
of the facts and believes that they 
are true:” F.S. §39.404(1) (1978 
Supp.). The form and content of the 
petition are determined by the 
Rules of Juvenile Procedure. 

e Process and Service. Once the 
petition is filed, notice is served on 
the parents or the legal custodians: 
F.S. §39.405(4) (1978 Supp.). If the 
identity of the parents is not known 
after diligent search and service or 
if they evade service or ignore it, it 
is not necessary to the validity of the 
proceedings that the parent or legal 
custodian be present. The court 
may, in these instances appoint a 
guardian ad litem for the child. As 
noted above, requirements for 
notice of permanent commitment 
procedures are considerably more 
stringent: F.S. §39.41(3) (1978 
Supp.). 

e Adjudicatory Hearing. Two 
hearings are provided for in 
dependency procedures: the 
adjudicatory hearing and_ the 
disposition hearing. 

The adjudicatory hearing must 
be held as soon as practicable after 
the petition for dependency is filed. 
The judge conducts the hearing 
without a jury applying the Rules of 
Juvenile Procedure and the rules of 
evidence used in civil cases: F.S. 
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§39.408(1) (1978 Supp.). 

As a practical matter, in many 
adjudicatory hearings, the rules of 
procedure are loosely followed. An 
attorney representing a party in 
such a hearing is left in a position of 
uncertainty in determining whether 
he should acquiesce in the informal 
nature of such a hearing or insist on 
strict adherence to all evidentiary 
rules and procedural requirements. 
This conflict leaves an attorney to 
make the uneasy decision as to 
whether he should waive some 
evidentiary argument and, thus, 
forfeit some technical right of a 
client in the spirit of reaching a 
decision in the best interest of all 
parties. 

e Orders of Adjudication. Upon 
reviewing the case, if the judge 
finds that the facts alleged in the 
petition for dependency are 
proven, he may issue one of three 
orders of adjudication: 

1) Find the child not dependent. 

2) Find the child dependent but 
withhold an adjudication and place the 
child’s home under the supervision of the 
Department of Health and Rehabilitative 
Services. 

3) Find the child dependent and take 
action as provided by law: F.S. §39.409 (1978 
Supp.). 

e Disposition of Hearing. 
Following the adjudication of 
dependency, the Department of 
Health and Rehabilitative Services 
conducts a predisposition study 
which includes the factors outlined 
in F.S. §61.13(3) (1977). This report 
is presented to the court at the 
disposition hearing. The parent or 
legal custodian receives a copy of 
the report at the time of the 
notification of the disposition 
hearing. If placement of the child 
with anyone other than the child’s 
parent or custodian is considered, 
the study shall designate a specific 
time for reconsideration of custody. 

e Powers of Disposition. When 
a child is adjudicated dependent, 
the court has the following powers 
of disposition: 

1) Place a child under the protective 
supervision of the Department, either in the 
child’s own home or in some other suitable 
place. 

2) Commit the child to a licensed child- 
caring agency willing to receive the child. 

3) Commit the child to the temporary 
legal custody of the Department of Health 
and Rehabilitative Services. 

4) Order the natural parents or legal 
guardian to participate in professional 
counseling. 

5) Permanently commit the child to the 
Department or a licensed child-placing 
agency for purposes of adoption: F-.S. 


§39.41(1)\(1978 Supp.). 


e Appeal. Any child, parent or 
legal custodian of the child affected 
by an order of the court may appeal 
to the appropriate district court of 
appeal: F.S. §39.413 (1978 Supp.). 

e Records and Confidential 
Information. The court is 
responsible for maintaining the 
records on all dependency cases. 
Dependency records are not open 
to the public. All but adoption 
records may be inspected or copied 
upon order of the court by the child, 
the parents or legal custodians of 
the child, their attorneys, law 
enforcement agencies and the 
Department of Health and 
Rehabilitative Services or its 
designees. Any information 
obtained in this manner, however, 
must remain confidential: F.S. 
§39.411 (1978 Supp.). 


The Emotionally Disturbed Child 


Emotional disturbance in a child 
may or may not be associated with a 
legal determination of dependency, 
however, this association occurs 
with sufficient frequency to 
warrant brief discussion. 

The Florida Statutes provide no 
clear definition of emotional 
disturbance. Moreover, the rather 
circular definition of “mentally ill,” 
which is defined in F.S. §394.455(3) 
(1977) as “having a_ mental, 
emotional, or behavioral disorder 
which substantially impairs mental 
health,” gives little direction toward 
a better understanding of the 
problem. 

Assuming that a petition for - 
dependency has been filed, the 
judge is authorized under F‘S. 
§39.407 (1978 Supp.) to order the 
child to be examined by a physician 
and/or a psychiatrist, psychologist 
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or Department of Health and 
Rehabilitative Services disability 
diagnostic team. If necessary, the 
judge is further authorized to place 
the child in a residential facility for 
observation and _ evaluation, 
provided that procedures 
established in the Baker Act are 
followed: F.S. §394.463(2) (1977) or 
Chapter 393, “Retardation.” ‘ 

In the absence of a petition for 
dependency, the attorney, faced 
with a child who may be 
emotionally disturbed, should 
assess several specific factors: (1) is 
the child’s condition such that he 
presents a potential danger to 
himself or others; (2) by way of 
indirect questioning, is it possible to 
determine whether the child knows 
the difference between right and 
wrong; and (3) is there urgency to 
the need for treatment? 

If there does appear to be a 
serious “emotional disturbance” for 
which immediate evaluation and 
treatment are indicated, contact 
should be made with the local 
mental health crisis intervention 
center. If there is no crisis center or 
if the client prefers an alternative, 
certain hospitals or private 
psychiatric facilities with 
emergency facilities are usually 
able to provide assistance, at least 
on a short-term basis. 

In the case of the less severe 
problems, an appointment for the 
child may be made with a 
psychiatrist or psychologist for the 
purpose of performing a diagnostic 
examination. The client informa. 
tion officer or mental health 
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program supervisor of the District 
Office of the Department of Health 
and Rehabilitative Services can 
provide information and, in some 
cases, financial aid in the event that 
the legal guardian is unable to pay 
for this service. 

At some point, every attorney 
will be faced with a child needing 
the services of a mental health 
professional. Very likely, upon 
surveying treatment programs 
available in his community, the 
attorney will find few, if any, that 
are designed to meet this need. Of 
those that are, only rarely will such 
programs be of an acceptable 
quality. The dearth of effective 
programs for emotionally 
disturbed children is a consequence 
of the failure on the part of public 
officials and community leaders to 
acknowledge the scope of the 
problem and, in turn, devote 
adequate resources to its solution. 

Attorneys, more than any other 
group outside the mental health 
profession itself, are most often 
confronted with the frustration of 
having to advise clients whose 
problems relate to emotional 
disturbance in a child. Therefore, it 
is our duty to take the initiative to 
promote incréased community 
awareness of the need for improved 
and expanded services for 
emotionally disturbed children. 
Failure to address this problem 
adequately will only lead to further 
disintegration of families and 
personal tragedies which could 
have been effectively avoided. 


Resources 


In pursuing any dependency 
case, the attorney needs to 
approach the facts with caution. 
The natural tendency is to want to 
represent the adult against an 
agency or professionals who are 
questioning the adult’s behavior, 
rather than recognizing there is a 
deep-seated problem with the 
family or the child. A knowledge of 
services available to dependent 
children will help the attorney 
better assess the needs of his client. 
The following is a list of first 
contact-point resources. 

The client relations officers of 
each of the districts of the 
Department of Health and 
Rehabilitative Services are a useful 
resource for general information 
about the programs of the 
Department. Each district also has a 


Protective Services supervisor and 
a Mental Health Program 
supervisor who can provide more 
specific information on both public 
and private programs available to 
dependent and emotionally 
disturbed children. 


Client Relations Coordinators 


The Department of Health and 


Rehabilitative Services 


District | 

Betty Nickinson 

160 Governmental Center 
P.O. Box 17389 
Pensacola, Florida 32522 
Phone: (904) 434-3581 
Suncom: 295-8200 


District Il 

Mary Hopping (Acting) 
Suite 200-A 

2639 North Monroe Street 
Cedars Executive Center 
Tallahassee, Florida 32303 
Phone: (904) 488-9875 
Suncom: 278-9875 


District Ill 

Jack Eckdahl 

2002 NW 13th Street 

Oake Park Mall Executive Square 
Gainesville, Florida 32601 

Phone: (904) 377-4242 

Suncom: 325-1147 


District IV 

Gwen Jones 

5920 Arlington Expressway 
P.O. Box 2417F 
Jacksonville, Florida 32231 
Phone: (904) 725-3080 
Suncom: 275-1354 


District V 

Lani Deauville 

P.O. Box 5046 

Clearwater, Florida 33518 

2255 E. Bay Drive 

Largo, Florida 33540 

Phone: (813) 536-5911, Ext. 343 
Suncom: 568-1343 


District VI 

Corrine Coryell 

W. T. Edwards Facility 
4000 W. Buffalo Avenue 
Tampa, Florida 33614 
Phone: (813) 272-2540 
Suncom: 571-2540 


District VII 

Jean Cushman 

Zora Neale Hurston Blvd. 
400 W. Robinson Street 
Orlando, Florida 32801 
Phone: (305) 423-6217 
Suncom: 344-6217 


District VIII 

Virginia Messer 

P.O. Box 2258 

3049 Cleveland Avenue 
Ft. Myers, Florida 33901 
Phone: (813) 322-2211 
Suncom: 531-1337 


District IX 
Don Sites 
111 Georgia Avenue 
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The Children’s Home Society worked with these two 
couples in their plans for adoption: Mr. and Mrs. Prince 


West Palm Beach, Florida 33401 
Phone: (305) 837-5074 
Suncom: 454-5074 


District X 


Cynthia Randall 

Broward Regional Service Center 
201 W. Broward Blvd. 

Ft. Lauderdale, Florida 33301 
Phone: (305) 467-4298 

Suncom: 453-4298 


District XI 


Gloria Hale 

Regional Service Center 
401 N.W. 2nd Avenue 
Room 939 

Miami, Florida 33128 
Phone: (305) 377-1036 
Suncom: 452-5069 


Major Adoption Agencies: 


1. Department of Health and Rehabilitative 

Services 

Pat Hicks, Program Supervisor for 
Adoption, Foster Care, Protective 
Services, Family and Children’s 
Services, and Social and Economic 
Services 

1311 Winewood Blvd., Bldg. 5, Rm. 25 

Tallahassee, Florida 32301 

Phone: (904) 487-2383 

Suncom: 277-2383 


This office also provides information on 
local adoption agencies. 
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Michael (right). 


2. Children’s Home Society 
Paul Nelson, Executive Director 
P.O. Box 10097 
Jacksonville, Florida 32207 
Phone: (904) 396-4084 


You may contact this office for 
information on the 11 divisions 
throughout the state. 


3. Each diocese has an adoption agency. For 
information you may contact: 


Florida Catholic Conference 
Rosemary F. Gallagher, Associate 
P.O. Box 1571 

Suite 314, Barnett Bank Bldg. 
Tallahassee, Florida 32302 

Phone: (904) 222-3803 


4. Family Counseling Center 
Wesley Jenkins, Executive Director 
2960 Roosevelt Boulevard 
Clearwater, Florida 33520 
Phone: (813) 536-9427 


National Center on Child Abuse 
and Neglect 


United States Department of H.E.W. 


Children’s Bureau 

Office of Child Development 

Office of Human Development 

P.O. Box 1182, Washington, D.C. 20013 
(202) 755-6233 


Lynch and Bacari (left) and Mr. and Mrs. Carl Braun and 


Samuel P. Bell III, 
Daytona Beach, is 
the majority leader 
in the Florida House 
of Representatives. 
He has served as 
representative from 
the 30th District 
since his election in 
1974. He is also a 
partner in the law 
firm of Cobb, Cole, 
McCoy, Abraham, 
Bell, Bond, Monaco & Kaney. 

Bell received his A.B. from Dartmouth 
College in 1961 and his LL.B. from Duke 
University School of Law in 1964. 

In 1979 he was voted by his fellow 
legislators as “most effective member of the 
House” with presentation of the Allen Morris 
Award. He has also been recipient of the 
“representative of the year” award from the 
Florida Association for Retarded Citizens 
and “outstanding legislative contributions to 
the administration of justice in Florida” 
award from the Academy of Florida Trial 
Lawyers. In 1977-78, Bell received 
recognition for his work in the area of health 
needs of infants end children by the Florida 
Pediatric Society. 
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“All grown-ups were once 

children—although few of them 
remember it.” 

from the dedication of 

The Little Prince, 

Antoine de Saint Exupery 


The placement of education in the hierarchy 
of societal commitments demonstrates the 
importance of education to the freedom and general 
welfare of the child. No environment outside the home 
and the church is more important to the child 
than the school. We look to the school for the teaching 
of fundamental and advanced skills, and for the development 
of interrelationships with and respect for others. Indeed, we 
look to the school as an extension of the home. Most 
attorneys would probably therefore consider the 
subject of school law important enough that we examine it 
with interest, whether or not it is an aspect of our daily practice. 
No area of the law appears more dynamic and expanding than 
school law. Publications on the subject continue to be 
introduced and distributed in rapidly increasing 
numbers. Membership in national organizations dealing 
with the legal problems of educational administration also 
demonstrates the scope and reach of this area of the law. Numerous Florida 
Bar groups are active in the area, to include the newly established education law 
committee of the Administrative Law Section, as well as the Trial Lawyers Section, 
the Youth and the Law Committee and many supportive local bar associations. 


( Continued on page 662 ) 
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Legal Rights and 
Responsibilities 
of Students 


This article highlights selected 
aspects of education law of interest 
to the practitioner who desires to 
better understand this vital 
dimension of the education of our 
children. It is a survey article, 
intended to generally treat the 
broad subject of educational rights 
and_ responsibilities of school 
students. 


Basic Right to Education: 
Admission 


Education, especially at the 
primary and secondary levels, is 


harge to potients or their 
mitted to its research studies. The 


perhaps the most important 
function of state and local 
government.! In Florida, the 
constitution provides for a uniform 
system of public schools and 
institutions of higher learning.? The 
Florida Statutes speak of 
compulsory education for children 
between the ages of 7 and 16.3 
These statutes are similar to the 
compulsory education _ statutes 
found in other states. 

Even though a free public 
education is provided, arguments 
have been made for alternative 
forms of education. In Rice v. 
Commonwealth,‘ a Virginia court 
held that parents violated 
compulsory school attendance laws 
by keeping their children away 
from school for arguably religious 
reasons, indicating that religious 


beliefs would not be allowed to 
work a lifelong injury to the child. 
This question was _ ultimately 
examined by the United States 
Supreme Court in Wisconsin v. 
Yoder.5 In Yoder, Amish parents 
argued that public education 
beyond the eighth grade was 
contrary to the Amish religion. The 
Supreme Court held that the state’s 
interest in compelling school 
attendance impinged on the right of 
parents with respect to the religious 
upbringing of their children, where 
parental education of the child 
beyond the eighth grade prepared 
the child for the lifestyle of the 
Amish community. 

At least one Florida court has 
considered the matter of home 
instruction since Wisconsin v. 
Yoder. In T.A.F. v. Duval County,§ 
the First District Court of Appeal 
considered the question whether a 
parent could engage in home 
instruction, practiced by the parent 
(who was not certified as a teacher) 
on the ground that “race mixing as 
practiced by the public schools was 
sinful and contrary to [the parent’s] 
religious beliefs.” The court held 
that the method of home instruction 
was neither a “parochial school” nor 
a “denominational school” within 
the statutory provisions of Chapter 
232, excluding children from 
compulsory attendance. 

Another alternative to the free 
public education provided by 
statute is private education. In 
Pierce v. Society of Sisters,’ the U.S. 
Supreme Court held that the states 
did not have the general power to 
standardize children by forcing 
them to accept instruction from 
public teachers only. While the 
court’s reasoning seems funda- 
mental, the private-public 
distinction has had a far-reaching 
effect on education law. The courts 
have universally applied the rule 
that private institutions may, with 
much greater freedom than public 
institutions, prescribe requirements 
for admissions and rules of conduct 
for students.’ Such requirements, as 
published, are treated generally asa 
matter of contract, subject to the 
civil remedies of law provided that 
the school retains substantial 
discretion to alter or amend its 
policies even during the student’s 
term of matriculation.® 

Basic entitlement to education 
and the extent to which this 
entitlement relates to other 


THE FLORIDA BAR JOURNAL 


Help Us ZA ANS | 
‘Celebrate The Child | 
During the current International Year of 
the Child, St. Jude Children’s Research Hospi- 
| tal continues its search for life-saving knowl 
edge about childhood disease. It is the only 
research center in the world devoteden-, 
tirely to this cause. St. Jude celebrates the 
child with every new finding. Andthere 
have be EN so Man Resea’ ch at ‘ 
| 
| research programs ‘is met primarily by : 
public contributions, == 
Come, help us celebrate the. * 
child. Please send your tax-deductible 
Children’s Research Hospital, 
ay ac ee 3 105 ~ 
RESEARCH HOSPITA, - = 
662 


fundamental rights of the 
individual have been considered in 
a wide variety of cases, with most 
prominent attention focusing upon 
considerations of race, religion, sex 
and handicap. The seminal case in 
this area is, of course, Brown v. 
Board of Education.’° Brown has 
been cited as one of the most 
significant decisions of the century. 
In Brown, the Supreme Court 
overruled Plessy v. Ferguson"! and 
looked not to tangible factors of 
attempts to equalize, but to the 
effect of segregation on public 
education. The following year, in 
Brown II,!2 the Court stated that the 
states should “effectuate a 
transition to a racially nondis- 
criminatory school system . . . with 
all deliberate speed.”! 

Efforts to disregard the decision 
in Brown II included the 
employment of “freedom of 
choice” plans. School boards 
allowed students to choose which 
school they wanted to attend. Such 
plans were rejected in Green v. 
County School Board.'4 The Court 
stated that “freedom of choice” 
plans were not per se unconsti- 
tutional. However, since 10 years 
had lapsed since the decision in 
Brown II, other reasonably 
available means of conversion to a 
unitary, nonracial school system 
were available, thus the “freedom 
of choice” plan was unacceptable.!5 

The application of the principles 
of racial equality in education 
enunciated in Brown have been 
applied in the public and private 
sectors in Griffin v. County School 
Board'* and Runyon v. McCrary.” 
The Court held in Runyon that 42 
U.S.C. §1981, which prohibits 
discrimination in the making and 
enforcement of private contracts, 
similarly prohibits private, 
commercially operated, non- 
sectarian schools from denying 
admission to prospective students 
because they are black. The Court 
held that the practice of excluding 
minorities is not justified by 
arguments premised upon 
constitutionally protected rights of 
freedom of association and privacy, 
or the parent’s right to direct the 
education of his child. In this 
regard, the Court pointed out that 
its holding did not infringe on 
parental rights recognized in Meyer 
v. Nebraska,'® Pierce v. Society of 
Sisters,!9 Wisconsin v. Yoder,®° or 
Norwood v. Harrison.*! The Fifth 
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Circuit quickly applied Runyon in 
Riley wv. Adirondack Southern 
School for Girls,22 where it was 
demonstrated that the race of an 
applicant for admission was “at 
least one of the factors which 
motivated the [school’s] action in 
denying [the student’s] admission.” 

Sex discrimination in admission 
to or participation in educational 
programs, public and private, is the 
specific subject of the provisions of 
Title IX of the Education 
Amendments of 1972.23 The 
provisions of Title IX have been 
addressed in a wide variety of cases 
dealing not only with admissions, 
but eligibility to participate in the 
wide range of programs available in 
the school, particularly athletics. 
The Supreme Court has recently 
focused its attention upon the 
application of Title IX to the 
admission process, and has held, in 
Cannon v. The University of 
Chicago, that a female applicant 
for admission to a private college or 
university, allegedly denied 
admission solely upon the basis of 
her sex, may seek private 
enforcement of her rights in the 
United States District Court. 

As early as 1961, states 
successfully responded to the 
educational needs of exceptional 
children, including the utilization of 
the private sector. Among the 
earliest leading cases concerning 
the education of the exceptional or 
handicapped child are Mills v. 
Board of Education?’ and 
Pennsylvania Association for 
Retarded Children v. Common- 
wealth. In Mills, it was held that 
the state’s interest in educating the 
excluded exceptional child clearly 
must outweigh its interest in 
preserving its financial resources, 
where the state has an obligation to 
provide special instruction. In the 
Pennsylvania Association case, 
mentally retarded children were 
denied education because they 
were considered uneducable. The 
district court, as in Mills, held that 
Pennsylvania could not deny a 
mentally retarded child access to a 
free public program of education. 
The court held that placement in 
regular public schools is preferable 
to special public school classes. 

In sharp contrast to the reaction 
of the administrative problems of 
racial segregation, some 
commentators have indicated that 
the response to the problem of 


educating the handicapped has 
been comparatively swift and 
favorable.2® In 1973, the United 
States enacted §504 of the 
Rehabilitation Act,?® which 
provides basically that “no 
otherwise qualified handicapped 
individual in the United States . . . 
shall, solely by reason of his 
handicap, be excluded from the 
participation in, be denied the 
benefits of, or be subjected to 
discrimination under, any program 
or activity receiving federal 
financial assistance.” While not 
specifically stated in the statute, 
Gurmankin v. Costanzo* held that 
§504 applies to local school districts 
receiving or benefiting from 
federal education funds. 

The Act has also been construed 
in Hairston v. Drosick®? to extend 
beyond mental handicap. In 
Hairston, the district court held that 
the exclusion of a _ minimally 
handicapped child from a regular 
public classroom situation without 
a bona fide educational reason is a 
violation of the Act.*8 

The first instance of interpre- 
tation of the Act by the Supreme 
Court came in Southeastern 
Community College v. Davis.*4 In 


Davis, the Supreme Court held that 
§504 does not prohibit a pro- 
fessional graduate school receiving 
federal funds from imposing bona 
fide physical qualifications for 


admission to clinical training 
programs. Ms. Davis had been 
denied admission to the college’s 
nursing program on the basis of a 
diagnosis that she suffered a “bi- 
lateral, sensory-neural hearing 
loss,” a handicap which apparently 
precluded her effective discrimin- 
ation among sounds sufficiently to 
understand normal speech, absent 
the utilization of lip reading. The 
Court held that since Ms. Davis was 
unable to function in clinical 
courses without special supervision, 
her participation in the nursing 
program would require funda- 
mental curriculum changes which, 
in the opinion of the Court, would 
unreasonably compromise the 
training which a nursing program 
normally imparts. The Supreme 
Court cautioned against the 
inference that an institution may 
uniformly and consistently refuse 
any modification of an existing 
program to accommodate the 
needs of a handicapped individual. 
In this regard, the Court noted that 
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“situations may arise where a 
refusal to modify an_ existing 
program might become unreason- 
able and discriminatory.” 

The most pertinent statutory 
provisions in Florida relative to 
educational opportunities and 
services for the exceptional child 
are contained in F.S. §230.23(4)(m), 
pursuant to Public Law 94-142, 45 
C.F.R. 121. Judicial interpretation 
of Florida’s responsibilities in this 
regard is brief. In Scavella v. School 
Board of Dade County,* parents 
sought reimbursement of the 
difference paid by them for costs of 
their exceptional children’s 
education at private schools to the 
extent not paid by the school board. 
The circuit court upheld the 
constitutionality of §230.23(4), 
which the school board interpreted 
to mean that payments to private 
schools were only allowed to the 
extent they were reimbursed by the 
state. On appeal from summary 
judgment in favor of the school 
board, the Florida Supreme Court 
held that although the statute was 
constitutional as interpreted, the 
allegations that the formula for 
computing the maximum amount 
was arbitrary, that the full amount 
had been reimbursed in prior years, 
and that no facilities had been 
constructed to accommodate the 
students were sufficient to support 
a cause of action. 


The Church and The State 


In determining whether or not 
there is a violation of the separation 
of church and state concepts, courts 
generally have relied on the test set 
forth by the United States Supreme 
Court in Lemon v. Kurtzman.*6 
That case involved state statutes 
providing aid to church-related 
elementary and secondary schools. 
The Lemon test seeks to determine, 
by examining every aspect of the 
institution: (1) whether the statute 
authorizing such aid has a secular 
purpose; (2) if the aid is extended 
only to the “secular side” or whether 
the primary effect of the aid is other 
than the advancement of religion; 
and (3) if the state authorizing the 
aid excessively entangles the state in 
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the affairs of the church. In Tilton v. 
Richardson," the Supreme Court 
considered a federal statute 
providing construction grants for 
buildings and facilities used 
exclusively for secular educational 
purposes. Applying the Lemon test 
the Court held: first, that since 
religious indoctrination was not 
found to be a substantial purpose or 
activity of church-related colleges 
and universities, there was less 
likelihood than in primary and 
secondary schools that religion 
would permeate the area of secular 
education; secondly, the 


- entanglement between church and 


state was lessened in this instance 
by the nonideological character of 
the aid provided; and, finally, the 
payments were not of a continuing 
nature, but rather a single purpose, 
one-time construction grant.%* 


As the aforementioned cases 


indicate, prior litigation in this area . 


has focused primarily upon state 
aid to private, church-related 
institutions of higher education. 
However, much litigation has been 
generated concerning classroom 
and extracurricular activities 
related to the exercise of religious 
beliefs protected by the first 
amendment. The required reciting 
of the Lord’s Prayer or other prayer, 
or a daily required devotional of 
Bible reading and prayer have been 
found repugnant to the consti- 
tution.*® Judicial reaction to other 
practices has, however, been 
mixed. In Meltzer v. Board of 
Public Instruction of Orange 
County, the Fifth Circuit, in a per 
curiam opinion, rejected a 
constitutional challenge to the 
distribution of religious literature in 
designated areas of school 
premises. The court also turned 
back, by equally divided vote, the 
challenge to Florida statutes 
making it mandatory for teachers to 
inculcate Christian virtues in their 
students, finding a lack of standing. 

Five judges dissented from the en 
banc opinion, citing the prior 
decision Florida’s Second District 
Court of Appeal in Brown v. 
Orange County Board of Public 
Instruction. 

The dissenters argued that the 
continuing distribution, principally 
of Gideon Bibles, first in classrooms 
and thereafter at designated places 
in the school, served religious 
purposes where guidelines 
provided for only distribution of 


religious literature as opposed to 
secular literature. This, the 
dissenters argued, unconstitu- 
tionally discriminated between 
religion and nonreligion, citing 
Everson v. Board of Education,*! 
Torcaso v. Watkins*? and Tilton v. 
Richardson.“ Equally important, 
the distribution guidelines were 
motivated by considerations of 
advancing religion, rather than in 
making available a source of 
religious works for study as 
literature for their literary qualities. 

The dissenters noted that a course 
in comparative religion would be 
constitutionally permissible, citing 
the Supreme Court’s statement in 
Epperson v. Arkansas that “the 
study of religion and of the Bible 
from a literary and _ historic 
viewpoint, presented objectively as 
a part of asecular program need not 
collide with the First Amendment's 
prohibition.” 

The dissenters similarly 
disapproved of the “Christian 
virtue” statute, being especially 
concerned with the limitation to 
“Christian” virtues. 

The response of the courts to the 
voluntary observation of 
meditation, prayer or invocation is 
not uniform. In Gaines v. 
Anderson*® the United States 
District Court for the District of 
Massachusetts held that a statute 
requiring a one-minute period of 
silence for the observation of 
meditation or prayer was not 
violative of students’ religious 
rights. However, the United States 
District Court for the District of 
Arizona has recently held, in Collins 
v. Chandler Unified School 
District*? that the practice, 
sanctioned by school officials of 
opening school assemblies with a 
voluntary prayer, is violative of the 
constitutional prohibition against 
the governmental establishment of 
religion. The court held that the 
prior decision of the United States 
Supreme Court in Engel v. Vitale, 
370 U.S. 421 (1962), holds 
inappropriate the saying of public 
prayers per se by students in a 
public school, whether directly or 
indirectly sanctioned by the school 
authorities. In comparison, the 
inclusion of an invocation during 
graduation exercises has been held 
not to infringe upon the rights of 
religious liberty. 

The more formal establishment 
of Bible clubs and the offering of 
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“religious practices” or release time 
programs for religious instruction 
are similarly problematical in light 
of current judicial interpretation of 
the free exercise and establishment 
clauses of the first amendment. In 
both Johnson v. Huntington Beach 
Union High School District,*® and 
Trietley v. Board of Education,™ 
state courts have held that official 
recognition of Bible clubs would 
foster excessive state entangle- 
ments where faculty supervisors 
would be required, and where 
recognition included the right to use 
school premises. In Trietley, the 
court noted that the Bible clubs 
would be religious in nature and 
thus outside the enumerated 
purposes for which a school should 
be used under the state’s education 
law. Even assuming a statutory 
right to establish such a club, the 
court held that the board of 
education is within its discretion to 
deny recognition. In this regard the 
court held that the petitioners for 
the formation of the clubs had 
neither alleged nor shown that 
any other organization similar 
in character. had been granted 
permission to use public school 
facilities for religious purposes. 
More importantly, in applying the 
test enunciated in Lemon, the court 
held that although there may be 
incidental secular benefits to such 
clubs the primary effect of the clubs 
is the advancement of the religious 
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philosophy contained in the Bible. 
Thus state support, in the form of 
facilities, utilities, etc., and the 
degree of supervision by the board 
of education required to ensure that 
the clubs are conducted in 
accordance with recognized school 
guidelines, constitute excessive 
governmental entanglement with 
religion.*! 

In a case which may not, 
unfortunately, present the best fact 
situation, the United States Court of 
Appeals for the Third Circuit 
considered in Malnak v. Yogi® an 
elective at a New Jersey high school 
called “The Science of Creative 
Intelligence — Transcendental 
Meditation.” The course’ was 
regularly scheduled and was 
apparently funded, in part, with 
federal monies. The requirements 
of the course included the students’ 
attendance at a ceremony which, 
the court held, included 
invocations, chants and offerings to 
“a supreme being or diety.” Finding 
such a course to be religious in 
nature, the court held that the 
supplying of government aid to 
teach the course and the use of 
public school facilities for its 
teaching violated the pronounce- 
ment set forth in Lemon. 

Release time programs are of a 
different character. The test of 
release time programs seems to be 
whether the purpose is merely to 
accommodate the public in its 


spiritual needs, neither advancing 
nor inhibiting religion, or whether a 
particular religious practice is 
emphasized over another. 
However, the “release time” 
programs which utilize classrooms 
during the school day to substitute 
religious training for other secular 
subjects have been held 
unconstitutional in McCollum v. 
Board of Education, where the 
activity itself was required, 
although participation was 
voluntary, and where instructors 
were under the control of the school 
district. 


The United States Supreme 
Court has held, in Zorach v. 
Clauson** that a release time 
program conducted off school 
premises did not constitute an 
establishment of religion, but rather 
was a mere accommodation 
between church and state. In 
Zorach, students were released to 
attend training at the church of their 
choice pursuant to the written 
request of their parents; those not 
released remained in school. The 
premise of Zorach is that although 
government may not finance 
religious groups or undertake 
religious instruction nor use secular 
institutions to force one or certain 
religions on any person, 
nevertheless, the constitution does 
not require government to be 
hostile to religion or to oppose 
efforts to widen the effective scope 
of religious influence.*> Such a 
practice by educational institutions 
involves, in the Zorach situation, 
little if any contact between the 
school itself and religious 
institutions. 

The Zorach test has recently been 
reviewed in Lanner v. Wimmer. 
In Lanner, the United States 
District Court for the Northern 
District of Utah held that a Latter 
Day Saints release time program 
did not constitute a per se violation 
of the establishment clause of the 
first amendment, nor did it infringe 
upon the rights of competing 
individuals to their free exercise of 
religion. However, the court 
disapproved of the granting of 
state-recognized credit for Old and 
New Testament courses. Again, it is 
critical to note that the classes in 
issue were religious and sectarian in 
nature. They were not planned and 
taught from a strictly historical, 
literary or comparative viewpoint, 
but rather were geared toward 
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reinforcing the beliefs of a 
particular religion. 

Most recently, the United States 
District Court for the Eastern 
District of Tennessee, in Wiley v. 
Franklin," appeared to leave open 
the door, as suggested in the 
Meltzer dissent, for a focus upon a 
course of study confined to an 
orientation in history, literature or 
other secular subject matter 
normally included in or recognized 
as suitable for an elementary school 
curriculum. 

With the exception of the Bible 
distribution permitted by the 
Meltzer decision, and the possible 
vitality of F.S. §231.09(2), the 
posture of both state and federal 
courts is to ensure that, in the words 
of the Johnson majority, “religion 
must be a private matter, wholly 
untouched by state involvement or 
sponsorship.” 

The extent to which minimal 
observations of religion are 
permitted appears to rest, at least 
to some degree, on the age of the 
school student and the structure of 
the instructional program. The 
recognition of this distinction is not 
meant to imply that state supported 
religious instruction or observance 
is widely permitted at the college or 
university level. Rather, minimal 
observance of invocations, and the 
like, certainly continues, as does 
formal instruction in comparative 
religion, although such instruction 
clearly emphasizes the historical 
and critical study of religion, as 
opposed to the advancement of 
particular religious beliefs or 
observance of religious practices. 

In his dissent in Johnson, Justice 
McDaniel argued that the denial of 
any form of existence for student 
religion clubs (and impliedly other 
forms of association) such that there 
is no way for students to gather 
during school hours on_ school 
property to express their religious 
beliefs, may amount to a denial of 
the right to free exercise of those 
beliefs, especially where students 
may obtain recognition for clubs in 
any other subject, educational, 
political, moral or “even 
agnostic.”5® Justice McDaniel 
argued that it is the combination of 


classroom and mandatory 
instruction which is held 
constitutionally impermissible, 
implying that if accommodation 
only is involved, the activity is 
permissible. 

Justice McDaniel further argued 
that the prohibition of any student 
group discussion of religion, at 
school, where the most meaningful 
opportunity for dialogue between 
and among students exists, may 
well interfere with the expression 
approved in Tinker v. Des Moines 
School District® and its progeny. 

Concluding however, the justice 
perhaps best summarized the 
challenge in the application of the 
two debated clauses affecting the 
observance of religious values as 
directly reflected in the legal 
documents upon which our society 
is based. He observed the 
domination of the behavioral and 
social disciplines, to the exclusion of 
any discussion of religion and 
morals, and concluded: 


I would add that the “lamentable 
disengagement” noted has been aided and 
abetted every step of the way by a persistent 
and increasingly portentous rhetoric in the 
decisions of the United States Supreme 
Court whose authors fail to perceive the 
difference on the one hand between the 
prohibitions against the establishment of a 
state religion (which is all of an affirmative 
nature that the Establishment Clause was 
really ever intended to prohibit) and on the 
other the countenancing of school teachers 
teaching theological ethical and moral 
concepts from all possible points of 
persuasion.®! 

This conclusion presents an 
interesting question whether the 
problems we have observed are 
created by the courts or school 
systems intimidated by an 
overbroad interpretation of court 
decisions. It is at least arguable that 
the scientific, social and behavioral 
theories inculcated through the 
classroom may be complemented 
by a discussion of theological, 
ethical and moral concepts, which 
are equally valid. The question is 
not yet totally decided. 


Student Rights and 
Responsibilities 


In its landmark decision in Tinker 
v. Des Moines School District,® the 
United States Supreme Court 
extended basic first amendment 
freedoms to the campus of the 
public school. Federal and state 
courts have, since 1969, often 
repeated the basic holding of 


Tinker that symbolic expression 
cannot be prohibited by public 
school administrators unless it 
“materially and_ substantially 
interfere[s] with the requirements 
of appropriate discipline in the 
operation of the school.” 

In deciding Tinker the Supreme 
Court prohibited the disciplining of 
public school students for wearing 
black arm bands to school in protest 
of the government’s policy in South 
Vietnam. The evidential basis for 
the Supreme Court’s decision was 
the finding that the wearing of arm 
bands by the students did not 
disrupt the orderly activities of their 
high school or impinge upon the 
rights of other students. Under 
these circumstances, the Court held 
their conduct within the protection 
of the free speech clause of the first 
amendment and the due process 
clause of the fourteenth 
amendment. The Court held that 
where the wearing of the arm bands 
constituted a silent, passive ex- 
pression of opinion, unoccupied 
by any disorder or disturbance on 
the part of the students—i.e., where 
the records show no evidence 
whatever of plaintiffs’ interference, 
actual or nascent, with the school’s 
work or of collision with the rights 
of other students to be secure and to 
be let alone—school officials could 
not ban such expression.*? The 
Court’s language in part came from 
its review of two decisions of the 
United States Court of Appeals for 
the Fifth Circuit, in Burnside v. 
Byars, 363 F.2d 744 (1966) and 
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Blackwell v. Issaquena County 
Board of Education, 363 F.2d 749 
(1966). 

The Court held that in order for 

the state, through school officials, to 
justify the prohibition of a 
particular expression of opinion: 
It must be able to show that its action was 
caused by something more than a mere 
desire to avoid the discomfort and 
unpleasantness that always accompany an 
unpopular viewpoint. Certainly, where 
there is no finding and no showing that 
engaging in the forbidden conduct would 
“materially and substantially interfere with 
the requirements of appropriate discipline in 
the operation of the school,” the prohibition 
cannot be sustained.*®4 

Since the court’s decision in 
Tinker, federal and state courts 
have considered school cases 
arguably involving the application 
of first amendment freedoms to 
membership in student organi- 
zations,® distribution of materials 
by school children,®* student 
publications,®’ the distribution of 
questionnaires by students,®* the 
regulation of books in a school 
library, hair length,” the use of 
threatening words directed to a 
teacher,”! and the release of 


information about students.72 The 
Tinker test has been substantially 
applied in cases involving student 


organizations and student 
publications, especially at the post- 
secondary level.”7 These cases 
emphasize the prohibition on 
interference merely because of the 
“offensive” content of student 
publications or beliefs of student 
organizations. Generally, school 
authorities are vested with the 
discretion to regulate the time, 
place and manner of activities 
including the distribution of 
publications, but are restricted in 
content regulation to situations 
involving a reasonable forecast of 
disruption or interference flowing 
from the activity or manner of 
distribution of publications, libel or 
other illegal activity. Indeed, at 
least at the post-secondary level, the 
administrator risks individual 
liability for damages where he or 
she restrains speech or publication 
merely upon the basis of content 
without first seeking legal advice as 
to the appropriateness of such prior 
restraint.”4 


The three most frequently 
discussed recent cases at the 
elementary and secondary school 
levels, involving student 
publications, are Gambino v. 
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Fairfax County School Board," 
Trachtman v. Anker,”® and Frasca 
v. Andrews.” In Gambino, the 
Fourth Circuit affirmed the opinion 
of the United States District Court, 
for the Eastern District of Virginia 
affording first amendment 
profections to a _ high school 
newspaper which sought to publish 
an article on birth control. In 
Trachtman, the Second Circuit 
Court of Appeals upheld the action 
of school officials denying the 
request of a student editor to 
distribute a questionnaire designed 
to measure the sexual attitudes of 
students at the middle school and 
high school level. In Frasca, the 
United States District Court for the 
Eastern District of New York 


.upheld the prohibition on 


distribution of a high school 
newspaper containing letters to the 
editor which, in the opinion of 
school officials, could have 
provoked physical disruption and 
which were in part arguably 
libelous. 

Critical among the courts’ 
considerations in speech, 
association and publication cases is 
whether the school has_ valid 
concerns for the activities or 
publications in question related to 
its curriculum, or whether the 
activities or publications exist 
merely for purposes of free 
expression of views of students. 
Furthermore, there appears to 
remain some consideration by the 
courts of the age of the students and 
the extent to which they are a 
captive audience of the activities or 
publications in question. In any 
event, students, parents and school 
administrators must realize that, 
especially on the public school 
campus, the right to freedom of 
expression exists to a far greater 
extent than was true 15 years ago. 
The child or young adult is exposed 
to a far wider range of views — in 
the form of opportunities to speak, 
hear, read and associate — than his 
or her parents knew in the school 
setting. This situation places upon 
parents a greater responsibility than 
ever before to assist their children in 
dealing with a freer “marketplace 
of ideas.” The parent cannot place 
upon school officials an 
unreasonable responsibility to 
restrict the substance of ideas and 
expression to which the child is 
exposed, although as_ indicated 
above, there are extremes of speech 


and associational activities which 
are inappropriate. Rather, school 
officials, parents and students must 
work together to make the campus 
a place where student’s 
awareness is enhanced, without 
infringement of the rights of others, 
and where the student is given 
guidance in understanding the ideas 
with which he or she must deal. 


Student Conduct and Discipline: 
Considerations of Due Process 


The concern of the federal courts 
for the suspension and dismissal of 
public school students for alleged 
infringement of school rules and 
regulations respecting conduct 
essentially began with the decision 
of the United States Court of 
Appeals for the Fifth Circuit in 
Dixon v. Alabama State Board of 
Education.”® In Dixon, the Fifth 
Circuit held that a student at a tax- 
supported educational institution is 
entitled to notice and a hearing 
prior to severe disciplinary action 
such as long-term suspension or 
dismissal. The court stopped short 
of requiring a full-blown judicial- 
type hearing, including the right to 
counsel, confrontation and cross- 
examination. However, holding 
that the nature of the hearing ~ 
depends upon the circumstances in 
question, the court essentially 
required prior notice; a statement 
of charges; the opportunity for the 
student to adequately prepare to 
meet the charges; the names of 
witnesses; and an oral or written 
report of the witnesses’ testimony, 
as well as the opportunity to present 
to an administrative official of the 
school his or her own defense, 
including oral or written testimony 
in his behalf. 

In 1975 the United States 
Supreme Court revisited the 
question of procedural due process 
requirements in student suspen- 
sions and dismissals in Goss v. 
Lopez.”? In Goss the Supreme 
Court held that the type of hearing 
outlined in Dixon was not necessary 
in short-term suspension cases. 
However, the court held that even 
in a situation involving possible 
short-term suspension,® the student 
is entitled to prior notice and some 
sort of hearing which allows for an 
explanation of the charge or 
charges and an opportunity for the 
student to tell his side of the story. 


Where disciplinary action is 
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effectuated maliciously, in bad 
faith, or with unjustified disregard 
of a student’s clearly established 
procedural or substantive 
constitutional rights, school 
officials may risk individual 
liability .*! 

Obviously, the protections of the 
fourteenth amendment, like those 
of the first amendment, are peculiar 
to the public school setting. 
Substantive or procedural due 
process rights do not attach, by 
operation of the constitution or the 
Civil Rights Act, to the private 
school setting, absent a showing of 
state action. Thus, private schools 
remain vested with far greater 
discretion to determine the 
circumstances and_ procedures 
under which the student shall be 
disciplined.®2 

In contrast to situations involving 
student conduct and discipline, the 
academic evaluation of the student 
and suspension or dismissal for 
purely academic reasons, require 
only minimal due process. In a 
ruling which primarily affects post- 
secondary institutions (since these 
institutions more than elementary 
and secondary schools are involved 
in academic suspension and 
dismissal) the United States 
Supreme Court held, in Board of 
Curators of the University of 
Missouri v. Horowitz,® that the 
requirements of procedural due 
process are satisfied where the 
student is afforded notice of his or 
her deficiencies in classroom or 
clinical performance, an 
opportunity to discuss such 
deficiencies with appropriate 
individuals in the academic 
program, and an opportunity to 
have his or her performance 
evaluated by other qualified 
professionals in the discipline for 
which the student is being trained. 
The court held that a dismissal 
based solely upon the evaluation of 
a student’s scholastic performance, 
including performance in clinical 
programs, as judged by professors 
and other qualified professionals, 
may not require either a formal or 
informal hearing. 


Corporal Punishment 


In 1977 the United States 
Supreme Court revisited the subject 
of its earlier decision in Baker v. 
Owen,*4 in Ingraham v. Wright. 
The Ingraham case involved the 
paddling of two Dade County 
Florida junior high school pupils. In 
Ingraham, the United States 
Supreme Court rejected the claim 
that corporal punishment 
(allegedly severe paddling) violates 
the eighth and fourteenth 
amendments to the United States 
Constitution, absent a hearing. 

The Court first looked to the 
history of the eighth amendment 
finding that its prior decisions 
concerning cruel and_ unusual 
punishment dealt exclusively with 
criminal punishments.** The Court 
then found that a child has little 
need for the protections of the 
eighth amendment because he is 
invariably free to leave school, at 
least at the end of the day, and is 
constantly in the view of other 
pupils and teachers who may 
witness and protest any instance of 
misconduct in the administration of 
corporal punishment. As long as the 
schools are open to public scrutiny, 
the Court held, the common law 
remedies for exposure to excessive 
force will effectively remedy the 
abuses found in a case involving 
excessive corporal punishment. 
Turning to the due _ process 
question, the Court held that where 
school officials deliberately decide 
to punish a child by restraint and the 
infliction of physical harm, 


amendment 


fourteenth 
interests are implicated; however, 
the Court held that again the 
common law remedies reasonably 
afford protection for a_ child’s 
liberties. The Court noted in this 
regard that the Florida statutory 


liberty 


provision respecting the 
administration of corporal 
punishment requires that the 
administrator of the punishment 
exercise prudence and restraint. 
If the punishment inflicted is later 
found to have been excessive, the 
school official inflicting it may be 
found liable in damages to the child 
and, if malice is shown, may be 
subject to criminal penalties.*” 


Four Justices dissented in 
Ingraham. Justice White argued 
that the language, rather than the 
history, of the eighth amendment 
should control. Justice White 
argued further that tort actions, 
such as those provided by the 
Florida statute, may be an inade- 
quate remedy for excessive punish- 
ment. Justice White noted that the 
teacher’s liability is based upon the 
requirement of good faith, thus not 
affording full protection to the 
student in an instance involving 
excessive punishment. He also 
noted that a tort action offers only a 
subsequent remedy for a wrong 
that cannot be undone. 

The five-to-four decision in 
Ingraham v. Wright includes a 
vehement judicial debate regarding 
the propriety and legality of the 
administration of corporal 
punishment to school children, 
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without a hearing, and under 
circumstances which allow for, at 
the most, only subsequent action 
seeking civil or criminal remedies if 
that punishment is excessive. 


The School’s Responsibility for 
Instruction: Functional 
Skills Assessment 


The subject of the school’s 
obligation for instructional service 
has received increasing attention 
from the courts since 1970. In 1972a 
California appellate court held, in 
Zumbrun v. The University of 
Southern California,’® that a 
university is responsible, under 
principles of contract law, to 
provide instructional services as 
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represented in its bulletin unless the 
failure to offer the course is 
justified. The court held that a 
faculty member’s refusal to teach 
the course, as a part of his protest 
against the United States 
involvement in Vietnam, was not 
sufficient justification for the 
failure to offer the course as 
represented in the catalog of the 
school. 


More recently, inquiry has 
focused upon basic or functional 
skills. In Donohue v. Copiague 
Union Free School District®® and 
Debra T. v. Turlington® the courts 
of New York and Florida have 
examined certain aspects of 


functional skills teaching and 


certification. In the Donohue case, 
the New York Court of Appeals 
examined the claim of a high school 
graduate that he lacked the 
rudimentary ability to comprehend 
written English on a level sufficient 
to enable him to complete 
applications for employment. He 
brought an action claiming both 
“educational malpractice” and 
breach of a constitutionally 
imposed duty on the school district 
to educate him. He alleged that the 
school district failed to evaluate his 
mental ability and capacity to 
comprehend subjects and failed to 
take precautions that the school 
system reasonably should have 
taken to assure certain exit skills. 
The court rejected his claim for 
damages, holding that the state 
constitution, charging the 
legislature with providing for the 
maintenance and support of free 
common schools, does not impose a 
duty to ensure that each individual 
pupil receives a minimum level of 
education, the breach of which 
duty would entitle a pupil to 
compensatory damages. The court 
further held that, as a matter of 
policy, to entertain a cause of action 
for “educational malpractice” 
would require the courts not merely 
to make judgments as to the validity 
of broad educational policies, but, 
more importantly, would require 
the court to review the day-to-day 
implementation of these policies. 
The court noted that students and 
parents continued to have the right 
to take advantage of a state’s 
administrative processes to enlist 
the aid of the commissioner of 
education to ensure that students 
receive a proper education. 
However, the court refused to 
sanction the intervention of the 
judiciary into the evaluation of the 
quality of instruction. 

In Turlington black high school 
students filed a class action against 
the Florida State Board of 
Education challenging its 
administration of the Student 
Assessment Test - Part II. They 
sought a determination that the 
passing of the test as a condition 
precedent to high school 
graduation violated their right to 
equal protection and due process 
under the fourteenth amendment. 
They sought relief, including an 
injunction prohibiting the 
requirement of the test for the high 
school diploma. The plaintiffs 
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argued that they had not been 
provided with adequate instruction 
or courses in the areas for which 
minimum standards were 
measured by the test. In addition 
they claimed their failure of the 
exam resulted in a stigma, causing 
emotional harm and impediments 
to their career plans and objectives. 
The validity of the test itself was 
challenged on the basis of 
allegations of cultural and racial 
bias. Finally, the plaintiffs attacked 
the requirement of remedial 
programs for those students who 
fail the test. 

The United States District Court 
for the Middle District of Florida 
held the test to be free of cultural or 
racial bias. Furthermore, remedial 
and compensatory classes were 
permitted to continue not- 
withstanding that they were 
comprised almost entirely of black 
students. However, the addition of 
the test as a graduation requirement 
such a short time prior to the 
expected graduation date of the 
plaintiffs resulted in a violation of 
the due process clause of the 
fourteenth amendment. The court's 
conclusion in this regard was based 
upon its holding that the students 
had spent the first three years of 
their education in segregated, 
inferior schools. The court 
therefore enjoined the utilization of 
the functional literacy test by the 
State of Florida, as a graduation 
requirement, until the 1982-83 
school year. The case is currently on 
appeal to the United States Court of 
Appeals for the Fifth Circuit. 

The imparting of functional skills 
in other aspects of instruction, at all 
levels of education, will continue to 
generate debate among educators, 


parents, and the general public— 
and judicial review. To what extent 
the school is responsible for the exit 
skills of the student is certainly 
debatable. Whatever the scope of 
judicial review, the inquiry must 
continue if we are to assure the 
adequacy of the skills possessed by 
the student as he or she leaves the 
school and seeks gainful 
employment and the assumption of 
responsibilities as a citizen of the 
community. It must be understood, 
however, that the responsibility to 
ensure a sound education is shared 
by the school, the parent, and the 
public/taxpayers. 


Conclusion 


Pope John Paul II, on the 
occasion of his visit to America, has 
asked us to consider the legacy we 
will leave our children in the 
International Year of the Child. 
This legacy certainly includes the 
laws we have fashioned and 
applied to affect the welfare of 
children. It is my hope that we will, 
this year, rededicate ourselves to 
the preservation of the law as it 
enhances the quality of life for 
children, and that we will challenge 
legal concepts which inhibit the 
potential of children. They will, 
after all, carry the qualities that we 
share as a people into tomorrow. 


Few areas of the law affect the 
child and the family more than that 
area which shapes the educational 
environment of the child. It is an 
area broad in scope and inclusive of 
subjects not even touched upon in 
this article. It shapes the 
environment within which the child 
and young adult learn academic 
and social skills. It indeed forms the 
legal basis for the primary manner 
in which we pass our culture from 
one generation to another. It is 
therefore vital that we continue to 
be actively involved in the 
improvement of the law in the field 
of education. oO 
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eorge Orwell has described 

“big brother” government in 

1984 as a tyrannical regime that 
denies all privacy and destroys 
humanities. This estrangement gave 
“big brother” greater control of 
individuals living under its 
hegemony. The prospect of this 
Orwellian tyranny in our country 
hardly seems likely four years 
hence, but there is a different kind 
of “big brother” government that 
intervenes in families estranging its 
members. In this year of the child 
special attention is being given to 
the powers of the state to intrude 
into families where there is a child 
in need. We see the state 
intervening in the interest of 
children as a_ benevolent “big 
brother,” as a government that is 
trying to benefit those on whom it 
exercises state power. 

I cannot imagine a more 
compelling appeal to the 
compassion of any of us than where 
there is reason to believe a child has 
been abandoned, abused or 


neglected by his family. State 
intrusion into families and 
individual lives cannot be more 
justified than where the 
intervention is for the purpose of 
protecting a child who cannot 
protect himself. Most of the cases 
that are called to the attention of the 
child welfare department are 
handled out of court, and when the 
state attorneys and social welfare 
workers bring abandonment, abuse 
and neglect cases to court, they 
have decided that governmental 
interference in a family is required. 
That means they are quite often 
asking for interdiction of a family, 
with the removal of one or more 
family members. 

In deciding whether to interdict a 
family, a circuit judge must 
consider an elemental fundamental 
question of society, to what extent is 
the family the basis on which our 
society is organized, and to what 
extent are we a _ society of 
individuals? Is a child the child of 
his family, or the child of the state? 
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If we are a society of individuals, 
may we treat a child as such an 
individual even when that child is 
an infant, with no concept of his 
individuality apart from _ his 
parents? 

What makes the judicial decisions 
so tough in these dependency cases 
. is not as obvious to others as it is to 
the judges who have to make the 
decisions. The concern for children 
and the compassion we have for 
them when they are helpless victims 
of abuse, abandonment or neglect 
are innate and nearly universal. 
Abandoned, abused or neglected 
children evoke anger and outrage, 
and a_ responsive democratic 
society demands that its 
government intervene on behalf of 
the child. The problem is that the 
concern, the compassion, the 
indignation and the benevolent 
motives to protect a child do not 
necessarily translate into 
bureaucratic methods of a state 
child welfare department. 
Benevolence does not become state 
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beneficence simply because of 
good intentions. 

Statistics and other generalities 
do not put in focus the problems 
created by state intervention in 
cases where child dependency is 
alleged. I offer three examples of 
how sincere concern for child- 
victims of abuse became translated 


into state action in cases I have 
heard. 


helley, who was 15 when she 

appeared in court, had been 

engaging in sexual activity with 
her natural father since she was nine, 
including sexual intercourse for the 
three preceding years. A criminal 
case was brought against the father, 
but Shelley refused to testify 
against him. She loved her father 
and did not want to see him go to 
jail. Besides that, her mother 
prevailed on Shelley not to testify 
because a criminal conviction of the 
father would leave Shelley’s 
brothers, sisters and mother 


By Judge Joseph P. Baker 


homeless and destitute. Without 
Shelley’s testimony, the criminal 
case had to be dismissed. 

The state had been frustrated in 
its criminal proceedings to 
incarcerate the father, but not so 
with a dependency case alleging 
sexual abuse. Shelley was the one 
who ended up in state custody after 
being adjudicated dependent. 

I saw Shelley regularly after 
adjudicating her dependent as she 
lived for a year in the county 
residential facility for dependents 
that forms a semicircle around the 
juvenile division courthouse where 
I sit. After she had been there for six 
months, Shelley’s case came on for 
its first court review. Shelley 
insisted on coming to court to 
confront me, and she said, “Judge, 
why am I being punished? I haven't 
done anything wrong. The rest of 
my family is all athome. Why can't I 
be there?” 

Since Shelley became a 
dependent ward of the state I have 
reviewed her placement a number 
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“Big Brother” 


of times. She is in her third 
institution, and the reports indicate 
that she is finally becoming aware 
that she must conform to 
institutional requirements in order 
to get along. (She had run away 
from state placements several 
times, but she had no home to go to, 
and the police had found her and 
brought her back.) She has learned 
that it must be one institution or 
another until she turns 18, and 
rebelling against that gets her 
nowhere. 


he case of Donna, age two, was 
T alleged by the state in its peti- 

tion to be one of “classical 
physical child abuse.” Donna’s 
mother had brought her to the 
emergency room of a local hospital 
with a bloody nose, and her chin 
and forehead had abrasions. The 
mother brought Donna to the 
hospital because she feared her 
child might choke on the blood 
draining from her nose _ into 
her throat, and the mother wanted 
to be near medical care if choking 
started. The emergency room 
personnel called in the police 
because the injuries might have 
been from abuse. 

The mother was interrogated by 
police officers and representatives 
of the Department of Health and 
Rehabilitative Services over a 
three-day period, first in tandem at 
the hospital, then at her home 
several times, and twice at the 
police station. At first the mother 
disclaimed any knowledge and 
blamed her boyfriend, but after the 
third or fourth interview, and after 
the boyfriend had been separately 
interviewed and arrested, the 
mother began to vacillate and 
finally owned up to her being 
responsible for the injuries. The 
repeated interviewing had _ the 
intended effect of producing an 
admission because it had produced 
variations and inconsistencies in her 
story that the mother could not 
explain except by confessing. 

The account from Donna’s 


mother of the incident leading to 
the bloody nose was that the mother 
had been telling Donna to pick up 
her toys, 


that her repeated 


directions to the child had been 
defiantly ignored, and when the 
mother got up to discipline Donna, 
the child ran away; the mother said 
she chased after Donna, caught up 
with her and pushed her, making 
the child fall forward on her face 
resulting in the bloody nose and 
abrasions on the chin and forehead. 


The medical evidence presented 
by the state at the trial of this case 
was given by a pathologist in the 
Orange County Medical Exam- 
iner’s office. He testified that the 
child’s injuries were consistent with 
a fall such as the mother described 
and that they were not serious 
injuries. Corporal punishment of 
children sometimes leaves marks, 
sometimes results in injuries and 
sometimes the injuries are serious. 
Child abuse alleged as excessive 
discipline is a particularly 
perplexing type of case because 
there is a great variance as to what is 
acceptable. The medical examiner 
did not give an opinion on whether 
he thought Donna’s injuries were 
from excessive discipline. 


To prove that this was “classical 
physical child abuse” the state 
presented by way of “evidence” 
matters not directly related to 
Donna’s injuries. “Abuse” so far as 
child dependency cases is 
concerned is a very imprecise term. 
Petitions alleging child abuse are 
not limited to physical injuries but 
include “psychological abuse” and 
“emotional abuse.” In Donna’s case 
the state adduced evidence of 
deprivation and neglect. A child 
welfare worker testified that he had 
examined Donna’s living conditions 
and found that the mother was 
living at a barely subsistence level. 
The worker testified that he had 
found out from interviews and 
investigation that the mother had 
previously had to give up two of her 
children for adoption because she 
was unable to provide for them, 
and she was unable to afford a bed 
for Donna, who had to sleep on a 
mattress on the floor. The mother’s 
main means of support seems to 
have been attracting boyfriends 
and living with them. She was far 
from a desirable “model” for any 
child to have according to the state, 
and her male friends were 
unpredictable. 


During interviews with the child 
welfare worker, Donna’s mother 
had disclosed that as a child she had 


been chained and beaten. This was_ 
offered as evidence by the state 
against Donna’s mother because of 
statistics that show a significantly 
greater probability of abused 
children becoming abusive parents 
than persons who have had normal 
upbringings. There is also statistical 
“evidence” that child-victims of 
abuse, abandonment or neglect 
have a significantly higher 
probability of becoming juvenile 
delinquents and adult criminals, as 
the state argued to me in favor of 
removing Donna from her mother. 


Poverty and ignorance are 
certainly evils to our society, but I 
felt obliged to reject their statistics 
as evidence. I am not aware of any 
legal basis for curing these social 
evils by interdicting the families of 
the poor and ignorant. Taking 
Donna from her mother, placing 
her in foster care with a view to 
committing Donna for adoption 
could very well increase Donna’s 
prospects for becoming a self- 
sufficient adult. But if the courts are 
to begin interdicting families on the 
basis of social advantages of being 
raised by natural families as 
compared with those offered by 
foster parents or by prospective 
adoptive parents, the Orwellian 
character of “big brother” is no 
longer an overtone, it is a theme. 


he third child was named 
T Danny. He was brought into a 
local hospital with a transverse 
fracture of the right femur (a 
broken leg, upper member). At 12 
months of age he could walk and 
break his leg in uncountable ways, 
but under questioning of the 
parents they recited that the break 
had occurred while the child was in 
a well padded, net-enclosed baby 
playpen. The medical examiner 
found no sign of other injury to 
the child, who was well nourished 
and perfectly normal in develop- 
ment, but he concluded that the 
break was caused by the parents 
because “their explanation did not 
include a mechanism that would 
cause such a break.” This is an 
example of another peculiarity in 
the relaxation of rules of evidence 
in dependency cases: the burden of 
proof is on the parents to show 
their innocence. 
I was persuaded by the medical 
examiner. He was most convincing 
in his application of a “child abuse 
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syndrome,” although in retrospect I 
have become much more skeptical 
about it. This “syndrome” not only 
includes such vague and subjective 
criteria as evaluating whether the 
parent is “over-reacting or under- 
reacting to the situation,” and the 
“degree of stress in the family,” but 
the doctor medical examiner who 
identifies the syndrome must rely 
on evaluations by others in making 
his diagnosis under the “syndrome.” 
During Danny’s case I began to 
doubt that this “child abuse 
syndrome” had sufficient medical 
certainty to reach the level of “clear 
and convincing evidence,” and so I 
found Danny dependent because of 
his “living in a condition or 
environment such as to injure or 
endanger his welfare.” (This was 
then, but is not now, a basis for 
finding child dependency.) 

I have the highest respect for the 
medical examiner’s office. These 
pathologists are invariably 
competent, qualified, conscientious 
individuals. The thing that is 
remarkable about them is that they 
too show — such compassionate 
concern for possible victims of 
abuse that they can convince 
ihemselves (and convince the 
judge) that abuse has occurred 
despite the fact that there is nothing 
to indicate that an injury was caused 
by abuse. The evidence relied upon 
by the medical examiner against 
Danny’s parents was the lack of 
evidence, the inability of the 
parents to prove their innocence. 
Even though I found dependency I 
refused to keep Danny from his 
parents despite strong protest from 
the state. Danny recovered fine, but 
his parents became the pariahs of 
the area where they lived. Danny’s 
very young mother found that she 
was the subject of wild, scurrilous 
rumors, and no one would associate 
with her. Her husband, the father, 
was fired from his job as a truck 
driver for asod company as an unfit 
person. The family finally moved to 
Texas hoping to start anew, but the 
State of Florida located the family 
and aroused the Texas authorities 
who had the family in court and the 
child in Texas custody because 
Danny’s parents had not obtained 
permission from Florida 
Department of Health and 
Rehabilitative Services to leave 
Florida. 
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he examples I have related 
T were cases of alleged abuse 

because that is the | kind of 
dependency case that generates the 
most intense, emotional reaction. 
They also show where the best of 
motives can lead us. All three cases 
have one thing in common: They 
offer no easy solution. There are 
no typical cases of child abuse, or of 
child abandonment or neglect, but 
it is typical that there is no solution 
to most child dependency problems 
that is a satisfactory solution so far 
as the interests of the child are 
concerned. 

It is neither accurate nor fair 
comment to attribute the lack of 
satisfactory solutions to the Florida 
Department of Health and 
Rehabilitative Services. No 
bureaucracy created the 
complexity of child abuse, 
abandonment or neglect cases. 
Public concern and compassion 
have required that the state do 
“something” where abandonment 
or abuse or neglect of children are 
proven or are probable. The 
legislature, the Governor through 
the Department of Health and 
Rehabilitative Services and the 
courts have responded to this 
public demand, but dependency 
cases are still the most difficult to 
resolve of any that come into court. 
Simply doing “something” may 
give relief to our conscientious 
concern where we see a child in 
danger or in a deplorable situation, 
but we must remind ourselves that 
the balm to our consciences by 
doing “something” may be 
purchased at the expense of the 
child. If the state is to do the 
greatest good to the greatest 
number of children it is 
problematical whether state 


intervention can be justified except 
in extreme cases such as Shelley’s. 


Present Solutions 


The present solutions simply 
come down to two: do nothing (or 
virtually nothing), or interdict the 
family and remove the child. Doing 
nothing is the alternative where the 
child remains at home under the 
supervision of the Department of 
Health and Rehabilitative Services. 
This “supervision” amounts to a 
telephone call now and then (if the 
family has a telephone) and 
perhaps a home visit by a child 
dependency worker once ina while 
(if he happens to catch the family at 
home). As a judge who must decide 
these cases I must choose between 
sending a child back to his home 
and pray God for guidance of the 
family because there is no one I can 
count on to give terrestrial 
guidance, or estrange the child 
from his kith and kin and place him 
in a home or institution where he is a 
stranger. 

Taking a child from his family is 
sometimes necessary, but it is at 
great expense to that child’s 
development. Common sense as 
well as those who claim expertise 
about children unanimously say 
that normal development into 
adulthood requires a family. As 
good as they are, foster parents, 
shelter homes and institutions are a 
poor substitute, even when the 
family is made up of poor, ignorant 
souls who can barely subsist. 

Shelley is an example of a girl 
who is going to spend her teenage 
years in state custody. In some 
cases, such as hers, this is probably 
unavoidable. Donna’s case offers an 
example of a kind of case where 
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“Big Brother” 


removing a child to foster care 
is recommended by the sstate 
as a “temporary” solution. I 
see a number of cases where 
removing the child from marginal 
families is recommended, and the 
“temporary” solution has a pattern. 
The state offers to return the child 
to her mother if the mother agrees 
to a ‘“‘contract”’ of self- 
improvement. This “contract” is 
readily accepted by the mother, 
whatever the conditions, because 
the mother really has no choice. 
Under the typical “contract” the 
mother is to get and keep a job, 
establish a stable connubial 
relationship (or something 
resembling that), obtain a better 
residence with furniture and other 
equipage suitable to the child, 
attend some kind of “counseling” 
(marital, parental, vocational or 
psychological) and visit the child 
regularly in the offices of the 
Department once or twice a month. 


The purpose of this “contract” is 
not primarily to obtain compliance 
with the conditions. The purpose is 
to test the motivation of the parent. 
If the parent really and truly wants 
the child back, the reasoning goes, 
the parent will comply with any 
conditions to accomplish 
recovering the child. What all too 
often happens is that these parents 
comply only in part. First off, they 
lose their aid for dependent 
children, and they have less money 
to provide a place for the child than 
before the child was removed. 
Their home life may stabilize witha 
partner, but this is an adaptation to 
a home situation absent the child. 
Persons who are marginal parents 
are usually marginal in everything 
else, and efforts at vocational 
rehabilitation may succeed in 
pushing them above the subsistence 
level, but that is also often because 
they don't have the financial 
responsibility for the child or 
children who are living in state 
custody. The semimonthly visits 
turn out to be emotional, even 
traumatic for parent and child. The 
child becomes increasingly 
estranged; the child, if he is very 
young, may lose his recognition of 
the parent and become attached to 
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whoever is caring for him, which 
changes from time to time. Because 
of the conflict between the position 
of the worker to uplift and the 
parent and the parent whose child 
has been removed, open hostility 
breaks out between them. 

The result is that the child’s stay in 
foster care goes on, and on, and on. 
It is hard to say what is a typical 
length of stay for a child in foster 
care while a parent is working on his 
self-improvement “contract,” but 
an educated guess would be about 
three years. (I had one case of 13 
years’ foster care before the child 
was adopted.) 


Unsatisfactory for the Child 
T he two choices available to a 


judge in dependency cases are 

both unsatisfactory,. then, for 
the child-victims. Supervision by 
the Department is an illusion, and 
state custody of a child turns out to 
be the end, rather than the interim 
placement while a solution is being 
worked out to provide the child 
with a better family situation. 

Because there is no effectiveness 
to supervision of # family by the 
state, a judge must all too often 
place “temporary” custody of a 
child with the state to be on the safe 
side. This lack of effective 
supervision of families where 
dependent children are living leads 
to the judge hearing an argument I 
call, “the cry, ‘wolf’ .” The cry 
“wolf,” can be paraphrased this 
way: “We in the Department do not 
have the manpower and our 
caseloads are too heavy to give any 
family the extent of supervision that 
is necessary to ensure the child’s 
safety in the family. Therefore the 
child should be detained in state 
protective custody at the earliest 
time and retained there until the 
danger has been eliminated from 
the family.” 

As with the cry “wolf” in the fable 
about the shepherd boy, a judge 
finds out that it is used too often 
where no real danger exists. 
Because it is used to avoid any risk 
of abuse where the circumstances 
are suspicious and uncertain, as 
with the cry “wolf” it becomes 
more difficult for the judge to know 
when the tocsin is for a real danger. 

There is a seductive appeal to 
accepting the state as a benign, 
benevolent big brother. Custody of 


a child with the state can be thus. 


accepted as “protective,” and the 
judge can see himself so expressing 
the compassionate concern of the 
people of this state. The judge is no 
less humane and compassionate 
than the child welfare workers or 
the medical examiners, and because 
of the inadequancy of supervision 
that I have focused in the cry 
“wolf,” interdicting a family and 
removing one or more of its 
members can appear to be much 
more beneficient than it is. 
Experience from sitting two years 
in the juvenile division has 
disabused me of the notion that we, 
the judges and the Department, can 
be self-satisfied that we are 
protective “big brothers” doing 
good by dependent children. How 
many families have we destroyed 
and how many children have we 
seriously harmed by displacing 
them as the cost of answering the 
cry, “wolf”? 

We punish the innocent victim, 
such as Shelley, while the culprit 
goes free. We permanently 
stigmatize the victims of abuse, as 
with Donna’s mother and 
stigmatize the parents even when 
we are not sure whether either has 
done anything wrong, as with 
Danny’s parents. We shift the 


burden to prove innocence to the. 


parents when we cannot prove 
culpability, as in Donna’s and 
Danny’s cases. We listen to 
statistics, and opinions, and 
subjective evaluations as “evi- 
dence.” All of this we do at the 
highest of stakes, and at the greatest 
of potential harm to the child, for in 
“temporary” interdictions of 
families we place and keep a 
child in one foster home after 
another or institutions for years 
without being able to solve the 
child’s problems and needs. 


There Are Better Ways 


There are better ways to handle 
these cases. As a judicial officer it is 
not my place to legislate different 
solutions nor to administer them, 
but it is clear that the key to 
improved handling of dependency 
cases is by greatly reducing the 
length of stays in state custody for 
child-victims. This would not only 
be in the interest of the child but is 
in the interest of reducing the 
enormous cost of foster care, shelter 
care and institutions that serve as 
ersatz parents. 
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If the length of dependency 
placements out of a natural family 
are to be abbreviated, it is going to 
be accomplished mainly by giving 
the family a thoroughgoing trial, 
both in and out of court. The 
marginal parent, the inadequate 
parent, the parent who is guilty of 
an acute incident of abuse or other 
types of abuse there are not life- 
threatening is usually motivated to 
reform by being found out. It is not 
necessary except in extreme cases 
such as Shelley’s to remove a child 
from his family, but it is necessary 
for the state to provide support 
services to the family to see if the 
family can provide for its own. 


families does not mean more 

child welfare workers are 
needed, or that more money is 
needed. What is needed is intensive, 
short-term assistance with aid for 
dependent children, vocational 
training and guidance, child care 
assitance, education and enrolling 
the family in programs now 
available to see if the parents can 
improve themselves. A program 
that has been tried in Florida and 
elsewhere that is both cost-effective 
and effective in raising the standard 
of family life has been for the state 
to provide assistance in the home by 
part-time persons of proven 
parental ability. This would include 
persons who have families and 
want part-time work, and retired 
persons. What these persons do is 
assist the parents on a short-term 
basis by doing what housekeepers 
do for families who can afford 
them. In the process these 
“housekeepers,” if you will, 
demonstrate and instruct on menu 
planning, diet requirements, 
shopping economically, hygiene 
and other parental duties that some 
persons did not receive to 
complement their ability to 
reproduce. Not only does this 
regular in-home visitor provide 
training and assistance to a family, 
but it gives us an insight into the 
dynamics of the family from an 
inside observer. 

The advantage of greater short- 
term support and less long-term 
custody is not only the cost saving, 
but it means that the family who 
cannot make it and provide for its 
own is much sooner identified. 
When such families are identified 


: ncreasing support services to 


genuine assistance and opportunity 
to do so, children may be removed 
sooner from the home and placed in 
permanent alternative families, 
such as by commitment for 
adoption. 

It is also the child who may have 
been abandoned, abused or 
neglected who benefits because he 
is not so likely to have to be 
estranged from his parents and 
siblings. By increasing the contacts 
with the family, including in-home 
assistance to the family, the risk to 
the child is less likely to become a 
displaced person for years of his 
childhood. 

Neither compassion, nor 
concern, nor even good intentions 
translate directly into good 
governmental programs for child 
dependency cases. If our state is to 
perform the role of a benevolent 
and beneficent “big brother” it is 
not going to be by continuing to rely 
on interdiction of families as a 
solution except in extreme cases. A 
“big brother,” as limited in its 
solutions of abuse, abandonment 
and neglect cases as we now have in 
Florida, does not do justice to the 


children who become involved in 
dependency cases or their families; 
neither does this type of handling of 
dependency cases express the 
sincere concern of the people of this 
state for the best interest of 
dependent children. Oo 
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Florida Juvenile Law and Practice 


FLORIDA JUVENILE LAW AND PRACTICE (1979) is a looseleaf, two-part 
publication. Part I of the manual covers delinquency proceedings and consists 
of approximately 200 pages divided into 8 chapters and the usual indexes. 
The chapter titles and authors are The History And Philosophy Of The 
Juvenile Court, Theodore F. Bruno; The Role Of The Lawyer In Delinquency 
Cases, John A. Miller; Jurisdiction, Venue, Service Of Process In Delinquency 
Cases, Jack A. Page; Delinquency Proceedings Before Petition, Mary M. 
Callaway; Delinquency Proceedings From Petition To Adjudicatory Hearing, 
Richard V. Margolius; Transfer Proceedings, Margrit S. Bernstein; 
Adjudicatory Hearings In Delinquency Cases, Richard L. Jorandby; 
Disposition In Delinquency Cases, Dominick J. Salfi. Part I has been sent to 
the printer and should be available early in December. Publication of Part II is 
planned for the summer of 1980. 


The price of the manual currently is $25.00 plus sales tax. Those who 
purchase the manual now will receive Part I and the looseleaf binder in 
December. Part II will be sent at no additional cost as soon as it is available. 


Please send 


copies of Florida Juvenile Law and Practice (1979) to address 
below. 
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How Did Johnny has been 
G 4 t H tS re ? number of actual 


case files. Some 


The Rudiments of Due Process. 

e) so as to provide an 

By Albert J. Hadeed adequate predicate 


for the legal 
discussion which 
follows. Addi- 
tionally, for similar 
reasons, Johnny is 
given a keener 
perception of the 
conditions sur- 
rounding him than 
would be possessed 
by the average 
child processed 
through the juven- 
ile justice system. 


PPS is only 16.! Yet he has 
already arrived at perhaps the most 
critical juncture of his life. The 
assistant state attorney has charged 
Johnny with the commission of two 
felonies and will try him as an adult. 
Johnny’s assistant public defender 
has advised him that he could 
receive a prison term if convicted. 
How did Johnny get here? And 
why has the system allowed, even 
facilitated, this typical flow of 
events? 
he starting point of Johnny’s 
predicament began with the 
circumstances surrounding his 
birth. Johnny was delivered two 
months prematurely. As a 
consequence, he suffered from 
several of the ill effects associated 
with premature birth — small birth 
weight and hyaline membrane 
disease, among others. The 
preschool years which followed 
were distinctive in that Johnny, 
after a serious bout with 
pneumonia, high fever and 
convulsions at age two, withdrew 
and refused to communicate orally 
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with his family and others. Instead, 
he created and used his own system 
of signals and unintelligible jargon 
to make his needs known. 

It was not until Johnny was age 
five that he again attempted to 
communicate orally with others ina 
rudimentary manner. Later, at age 
six, Johnny began to speak using 
short sentences for the first time. 
Meanwhile, Johnny’s parents 
sought assistance several 
specialists who subjected him to 
batteries of tests. Johnny was 
diagnosed as being learning 
disabled (dyslexia) and severely 
emotionally handicapped. 

The school system attempted to 
provide Johnny with special 
education programs to meet his 
identified needs, but the programs 
were inadequate because of the 
paucity of resources available 
them. Consequently, it was not 
surprising that at age 14 Johnny was 
performing at a third grade reading 
level and at a second grade math 
level. 

Additionally, along with his 
learning difficulties, Johnny 
manifested gradually worsening 
disciplinary problems. As he 
became increasingly more 
frustrated with his hardships and 
failures in school, he became more 
disruptive, aggressive and 
disinclined to obey his teachers. 
Johnny’s misconduct led to several 
suspensions. 


When Johnny’s school behavior 
deteriorated to the point of being 
chronically disruptive and abusive, 
his principal recommended 
expulsion. Johnny and his parents 
received proper notice from the 
school board that expulsion had 
been recommended and that a 
hearing on the matter would be 
held at one of its meetings soon 
thereafter. The school board voted 
unanimously to expel Johnny. 


After his expulsion Johnny 
became even more unmanageable. 
He began running away from 
home, and after his third flight the 
Department of Health and 
Rehabilitative Services (HRS) filed 
a petition for dependency with the 
circuit court pursuant to FS. 
Chapter 39.? 

Johnny was adjudged depen- 
dent, but he was conditionally 
released to his parents after 
receiving stern warnings from the 
court. Nevertheless, Johnny 
continued to embroil himself in 
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trouble. He was involved in some 
petty fights and pranks, but police 
officers did not press charges. 

Finally, Johnny took a joy ride 
with some equally idle friends. The 
theft was too facile. The car keys 
were in the ignition, the doors 
unlocked. Johnny was caught, 
charged as a delinquent under 
Chapter 39 and confined to the 
district juvenile detention facility 
pending the disposition of the 
charges against him.’ 

While confined, Johnny quickly 
realized that the “horror stories” he 
had heard about detention facilities 
were neither false nor exaggerated. 
Upon arriving at the detention 
facility, he was subjected to a strip 
and body cavity search even before 
he saw the HRS intake worker who 
would decide whether he was to be 
detained.‘ He was told searches 
were made of all detainees twice a 
day.> 


i he experienced the 
consequences of overcrowding. 
Because Johnny was brought in 
after all of the sleeping rooms had 
been filled, he was given a dirty 
mattress, a sheet and a place to 
sleep on the floor of acommon area 
in lieu of a room and bed 
assignment.® He later felt fortunate 
that he was not given a room 
assignment after he heard that a 14- 
year-old had been raped by two 
older youths for an undetected hour 
the night before in one of the rooms 
designed to sleep a maximum of 
two and intended to be constantly 
monitored.” Indeed, Johnny 
learned that physical and sexual 
abuse among detainees was not 
uncommon.’ 

Left with much idle time, Johnny 
noticed the deteriorated nature of 
his surroundings. The dirty walls 
and broken, hazardous security 
screening over the sparse windows 
bothered him much less than the 
locked and chained fire door.® He 
had heard of another juvenile 
facility which had been closed by a 
court order because of flagrant fire 
and safety code violations 
inspectors had found there.!® 


Then Johnny began to wonder 
why there was only one child care 
worker supervising 30 detainees.!! 
The only other child care worker on 
duty was preparing the evening 
meal.!2 Johnny learned that the 
problem with staff shortages was 
chronic.'? He wondered if 


inadequately trained, overworked 
and underpaid staff workers could 
be blamed for their use of arbitrary 
disciplinary measures.'4 Indeed, 
Johnny was threatened with 
“solitary” for minor infractions of 
“rules” that he had never been 
informed of.'5 

In this environment, Johnny 
could easily understand why 
escapes were a problem.'® He had 
heard of groups overpowering 
child care workers and kicking 
open locked fire doors to make 
good their escapes.!7 

The evening meal did nothing to 
raise Johnny’s sinking spirits. The 
fare was staid at best; no fruits or 
vegetables were served, and milk 
was in short supply.'® It was 
questionable whether the child care 
worker and kitchen aide who had 
prepared the meal were properly 
certified by the health depart- 
ment.!® The roaches in the kitchen 
were not a very comforting sight 
either.?° 

Later, Johnny wanted to wash his 
hair and change his clothes. But, 
there was no shampoo and no 
change of clothing available.*! 
Things could be worse he thought 
as he had heard of a youth who had 
gone 23 days without a change of 
underwear and clothing.” 

Johnny woke up the next 
morning with a terrible headache 
and a sore throat. A nurse came to 
the facility one morning a week.”’ 
Unfortunately for Johnny, that 
morning was the day before, so 
Johnny sat without medical 
attention until a supervisor could be 
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How Did Johnny 
Get Here? 


contacted. The supervisor, not a 
medical professional, decided that 
Johnny did not need to be seen by a 
nurse or doctor.*4 

Johnny sat and sat. His physical 
maladies eventually subsided, but 
as he began to feel better he became 
all the more cognizant of the empty 
time he had to fill while awaiting his 
court date. The facility was noted 
for its lack of recreational and 
educational resources. There were 
few books and games, and even 
television viewing was restricted. 
The only time he enjoyed was the 
hour of outdoor exercise he was 
allowed, weather permitting.” 
Johnny almost looked forward to 
the disposition of his case before the 
court. He wanted out of a place he 
found dirty and dehumanizing. 


Moved to Training School 


The court ultimately disposed of 
Johnny’s case by adjudicating him 
delinquent and committing him to 
the custody of HRS until he reached 
the age of 19.2” The court 
simultaneously ordered that Johnny 
be provided psychological and 
psychiatric care and treatment 
during his commitment.2® HRS 
assigned Johnny to one of its three 
training schools, located 
approximately 100 miles from his 
home.”® 

Johnny found the training school 
no better than the detention facility. 
In fact, given the certainty of a 
longer stay, the training school took 
on an even bleaker aspect. He 
wondered why he had been placed 
in an obsolescent institution located 
in the middle of nowhere when 
better alternative community- 
based programs were available for 
offenders such as himself.°° He 
could not understand how training 
schools ever gained the reputation 
of being rehabilitative institutions.*! 
The court order for psychological 
and psychiatric care and treatment 
was blithely ignored. The school 
did not even had a psychologist or 
psychiatrist.*2 A few social workers 
made occasional inconse- 
quential 

Johnny finally attended “school” 
for two weeks toward the end of his 


third month of commitment. His 
curriculum consisted of two hours 
of cooking, one hour of family 
planning and one hour of self- 
directed reading and math study. 
There were no trained special 
education teachers to instruct him.*4 
Johnny felt victimized, stuck in a 
place totally unsuited to deal with 
his emotional, behavioral and 
learning problems. 


found his situation 
intolerable. Upon his return to a 
“regular” cottage after his second 
stint in solitary lock-up for fighting, 
Johnny walked away from the 
cottage when the opportunity 
presented itself and stole yet 
another car with the keys in the 
ignition. He headed toward his 
hometown but was soon 
apprehended by the police. 

Johnny had committed not one 
but two felonies, car theft and 
escape.*> The assistant state 
attorney “direct filed” and thereby 
subjected Johnny to prosecution as 
an adult.** Pending adjudication, 
the judge ordered Johnny detained 
in the county jail where the 
conditions were even worse than in 
the training school.*”7 And, as 
Johnny met the hardened stares of 
the adult inmates, he knew that he 
had reached that critical juncture in 
which his world was irreversibly 
askew. 


The Role of Due Process 


Obviously, there is something 
deeply wrong with Johnny’s 
progression. The public agencies 
charged with the responsibility for 
his care, education and 
rehabilitation have failed. Indeed, 
his interaction with these agencies 
has seemingly compounded his 
difficulties instead of alleviating 
them. 

Yet the institutional processes 
that led Johnny to state control and 
supervision have operated on their 
face in accordance with due 
process of law. Johnny’s expulsion 
from school putatively complied 
with the school’s disciplinary code. 
As well, his adjudication as a 
dependent and delinquent 
appeared to be proper. 

To visit blame for Johnny’s 
predicament solely upon executive 
agencies and the legislature that 
funds them may offer some 
comfort to the bench and bar, the 
traditional guardians of due 


process. But, myopic adherence to 
the rudiments of due process 
(notice, hearing, compliance with 
statutory prerequisites and so forth) 
only exacerbates agency error. This 
article therefore focuses upon a 
broader application of due process 
which may be used as aninstrument 
to abate agency malfeasance. 


Expulsion of the 
Handicapped Student 


In 1975 Congress enacted the 
Education of All Handicapped 
Children Act, popularly known as 
“94-142.”38 The Act’s primary goal is 
to give every handicapped child, 
including the most severely 
handicapped, the learning 
opportunity he or she needs to 
become as _ self-sufficient and 
productiv« as possible.*® 

The class of students entitled to 
the benefits of 94-142 is rather 
broad. It includes children who are 
learning disabled or emotionally 
disturbed as well as those who are 
mentally retarded and physically 
handicapped.” The statutory goal 
is accomplished by providing 
substantial federal financial 
assistance to the states to 
supplement their resources in 
educating handicapped children.*! 
Funding is conditioned upon the 
existence of a _ state program 
assuring all handicapped children a 
free and appropriate public 
education.*2 The Act and _ its 
implementing regulations provide 
procedural safeguards which allow 
challenges to decisions by school 
authorities which affect the 
identification, evaluation or 
educational placement of a 
handicapped child.* 

More particularly, the procedural 
safeguards mandated by 94-142 
impact upon the operation of 
school disciplinary codes. 

In a recently decided case, S-1 v. 
Turlington,“ a federal district court 
in Florida ordered state and local 
education officials to reinstate 
several mentally handicapped 
students who had been expelled for 
misconduct. The school board 
contended that it had complied 
with its disciplinary code by 
providing the affected students 
with notice and an opportunity to 
be heard.* The plaintiffs, however, 
argued that 94-142 precluded 
expulsions of handicapped students 
because it would deprive them of 
their right to a free and appropriate 
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education. Noting the injury 
inherent in being without any 
educational program, the court 
concluded that an expulsion of a 
handicapped child was in effect a 
change in educational placement 
which required compliance with 
94-142 administrative procedures.*® 

These procedural protections 
included an opportunity for the 
student plaintiffs to challenge the 
proposed change in placement 
before an independent hearing 
officer and not the school board.*7 
More importantly, the plaintiffs 
were entitled to remain in their then 
current placements until the 
conclusion of such a proceeding. 
Because these protections were not 
afforded, the court voided the 
expulsions and directed the 
defendant school officials to review 
the students’ educational 
evaluations and to develop an 
appropriate individualized 
education program for each of 
them.*9 

Is the added due _ process 
provided by 94-142 merely form, or 
does it measurably improve the 
opportunity of the mentally and 
physically disabled for self- 
sufficiency? Clearly, in Johnny’s 
case his expulsion was illegal. It is 


doubtful that any expert would say 
that Johnny’s absolute exclusion 


from a_ structured educational 
environment would work to his 
benefit. Indeed, some experts could 
conclude that the failure to provide 
Johnny with an appropriate 
education within the meaning of 94- 
142 was a contributing and 
proximate cause of his delin- 
quency.*° 

What about the possible intrusion 
upon other school children if 
Johnny were allowed to remain in 
the educational system? Although 
94-142 establishes procedures to 
supplant expulsions as a means of 
removing handicapped children if 
they become disruptive, it does not 
prevent a school from using its 
other methods for dealing with 
students who endanger themselves 
and others.*! Suspensions, 
placements in private schools, 
special classes, and a variety of 
other means are available to 
minimize any impairment of the 
educational process.52 Thus, on 
balance, it appears that the public 
interest, as well as Johnny’s, is 
better served by enforcement of the 
due process protections of 94-142. 
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Rehabilitation and Treatment 
in the Juvenile Justice System 
Florida’s juvenile justice system is 
grounded upon the basic premise 
that juvenile offenders, and 
neglected and abused children are 
in need of care, treatment and 
rehabilitation.*? Yet, as a matter of 
fact, Johnny did not receive the 
treatment and rehabilitation 
promised by state law. From a 
federal due process standpoint, he 
has the right to treatment in the least 
restrictive environment.*4 Even so, 
there are misgivings at the federal 
appellate level, including the Fifth 
Circuit, about the existence of such 
a right. 


= are however several means 

available to enforce the state 
statutory mandate for adequate 
care and rehabilitation which are 
independent of the federal right to 
treatment. First, under Florida 
Chapter 39, the circuit court may 
review its disposition order 
committing a juvenile within 60 
days after its entry.5® The 
commitment order may be 
suspended, and the child may be 
placed in a less restrictive 
community control program as a 
result of this review. Second, the 
circuit court has the power to 
modify or set aside its disposition 
order at any time.” And third, a 
child whose disposition order 
includes a _ provision requiring 
psychiatric evaluation and therapy 
may move to enforce the order 
against HRS in a contempt 
proceeding. All of these procedures 
offer an opportunity for the child’s 
advocate to present evidence on the 
inadequacy of the rehabilitative 
services provided by HRS.*® The 
result should be placements in 
lesser restrictive environments®® 
which offer greater opportunities 
for rehabilitation. 


Realization of treatment rights 
can also be accomplished through 
the use of 94-142.6' The 
requirement of a free and 
appropriate education for the 
handicapped student, with its 
attendant procedural safeguards, 
apply with equal force to HRS. 
Because a large number of 
committed youth have been 
previously classified as handi- 
capped by local school districts or 
have histories of emotional or 
learning impairments,®* the 


advocate can invoke the evaluation 
and individualized education 
program requirements of 94-142. 

The public interest value of these 
enforcement efforts are again 
raised. The U.S. Supreme Court has 
commented that:® 


In these days, it is doubtful that any child 
may reasonably be expected to succeed in 
life if he is denied the opportunity of an 
education. 

The Florida Legislature has echoed 
this sentiment with respect to 
committed youth: 

(a) [HRS] has under its residential care 
students with critical problems of physical 
impairment, emotional disturbances, social 


maladjustments, mental impairment, and 
learning impairment. 


(b) The Legislature recognizes the vital role 
of education in the rehabilitation of such 
students. It is the intent of the Legislature 
that all such students benefit from 
educational services and shall receive such 
services. 


Finally, the Congress has 
articulated a strong policy in favor 
of alternatives to institution- 
alization in the Juvenile Justice and 
Delinquency Prevention Act.® 
Thus, the obvious is confirmed. 
Johnny’s future travels, and their 
effect on society, have a realistic 
potential of being altered if 
treatment rights are enforced. 


Conclusion 


The purpose of the extended 
factual presentation concerning 
Johnny’s predicament is to expose 
the abuses and inadequacies which 
pervade the juvenile justice system 
and, to a more limited extent, the 
education system. It is unnecessary 
to use hyperbole to create interest 
and alarm in the way these systems 
may and do operate to the 
detriment of the children they are 
designed to serve. Unfortunately, 
the facts speak very capably for 
themselves. 

Due to space limitations, the legal 
analysis focuses narrowly on the 
education and treatment rights of 
children. It is meant to inform 
practitioners about some of the due 
process alternatives which may be 
used to help remedy and reform the 
malfunctions of the education and 
juvenile justice systems. 

The final lesson to be learned is 
that the bench and bar should not 
countenance state agency actions 
which, if committed by parents, 
would be chargeable as abuse or 
neglect. 
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How Did Johnny 
Get Here? 


! Where appropriate, the factual 
assertions recited in Johnny’s history are 
corroborated by citation to matters of public 
record which are unrelated to the actual case 
files used. 

2Fia. Stat. §39.404 (1978 Supp.). A 
circuit court may adjudge a child dependent 
if the child persistently disobeys his parents, 
is habitually truant from school, frequently 
runs away from home, has been surrendered 
to HRS for adoption, or has been 
abandoned, abused, or neglected by his 
parents: Fa. Stat. §39.01(9). A petition for 
dependency may be filed by astate attorney, 
HRS, or “any person who has knowledge of 
the facts alleged or is informed of them and 
believes that they are true:” Fia. Stat. 
§39.404(1). 

3 Fra. Stat. §39.032(2), which allows 
detention prior to the disposition of 
delinquency charges for a variety of reasons 
including the likelihood that the child will 
commit another delinquent act, that the 
child is likely to harm others or injure 
property, that the child has no responsible 
adult guardian or that detention is necessary 
to secure the child’s presence at subsequent 
hearings. 

A number of commentators have argued 
that secure detention for reasons other than 
guaranteeing court appearances is violative 
of the due process and equal protection 
clauses: see, e.g., Guggenheim, Paternalism, 
Prevention and Punishment: Pretrial 
Detention of Juveniles, 52 N.Y.U.L. Rev. 
1064 (1977). A number of studies have 
demonstrated that it is empirically 
impossible to predict whether an individual 
will commit another crime during pretrial 
release: see, e.g., Ennis & Litwak, Psychiatry 
and the Presumption of Expertise: Flipping 
Coins in the Courtroom, 62 Cau. L. Rev. 
693 (1974). 

As applied in Florida, these arguments 
take on added significance because of the 
distinctively penal nature of confinement in 
the state’s secure juvenile detention facilities: 
see text accompanying notes 4-26, infra. 

4 First Amended Complaint at 4, 6, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla., filed 
April 18, 1979). These searches are 
authorized by HRS _ regulations: HRS 
ManuaL No. 175-1, DETENTION OF 
DELINQUENT YOUTH at paras. 2-2, 2-3 & 2-6 
(Nov. 1977). 

5 First Amended Complaint at 6, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla. filed 
April 18, 1979). 

® REPORT OF THE GRAND JURY, SPRING TERM 
1978, at 2 (Fla. 8th Jud. Cir. for Alachua Cty., 
filed Aug. 1, 1978) [hereinafter cited as 
Granp Jury Report oF 81TH Jup. Cir]; 
REPORT OF THE GRAND Jury, SPRING TERM 
1977, at 14-16 (Fla. 11th Jud. Cir. for Dade 
Cty., filed Jan. 5, 1978) [hereinafter cited as 
Granp Jury Report oF Jup. Cir.]; 
Dep’t or HRS, MANAGEMENT REviEw OF Dist 
XI, at 138-139, 142-144 (May 1979); 
[hereinafter cited as HRS MANAGEMENT 
Review]; Miranda, Juvenile Detention Head 
Quits, Citing Overcrowding, Daytona Beach 
Morning Journal, March 2, 1979, at 1A, col. 1; 
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Daugherty, A Jammed Youth Hall 
“Explosive,” Miami Herald, July 30, 1979, at 
1B, col. 4. 

7 Granp Jury Report oF 8TH Jup. Cir.., 
supra note 6, at 1-4; McCormick, Possible 
Rape “Coverup” Investigated, Gainesville 
Sun, June 5, 1978, at 1A, col. 3; McCormick, 
Supervisor Accused of Covering Up Alleged 
Rape of Boy, Gainesville Sun, June 6, 1978, at 
5A, col. 1. 

8 Granp Jury Report oF 8TH Jup. Cir., 
supra note 6, at 1, 4; GRAND Jury REPorT OF 
llrH Jup. Ci, supra note 6, at 16; 
McCormick, Another Juvenile Arrested for 
Sexual Assault on Inmate, Gainesville Sun, 
June 8, 1978, at 1A, col. 2; Daugherty, A 
Jammed Youth Hall “Explosive,” supra note 


Granp Jury Report OF Cir., 
supra note 6, at 2-3; HRS MANAGEMENT 
REviEw, supra note 6, at 141. 

10 Granp Jury Report oF 8TH Jup. Ci., 
supra note 6, at 2. 

'! Td. at 5; Motion to Prohibit the Use of the 
Dade Juvenile Detention Center at 3, In the 
Interest of I.R., No. 77-11087-A (Fla. lith 
Jud. Cir., filed Sept. 28, 1977). The motion 
was granted in part, establishing a 
population cap which is regularly exceeded. 
See Daugherty, A Jammed Youth Hall 
“Explosive,” supra note 6. 

12 Granp Jury Report oF 8TH Jup. Cir., 
supra note 6, at 5. 

13 Id.; HRS MANAGEMENT REVIEW supra 
note 6, at 139, 142; First Amended Complaint 
at 9-10, H.C. v. Jarrard, No. TCA-79-0830 
(N.D. Fla., filed April 18, 1979). 

Granp Jury Report oF 8TH Jup. Cir., 
supra note 6, at 3-4; HRS MANAGEMENT 
REviEw, supra note 6, at 140-143, 145; First 
Amended Complaint at 4, 10-11, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla. filed 
April 18, 1979). 

1S HRS MANAGEMENT REvIEw, supra note 6, 
at 141; First Amended Complaint at 4, 11, 
H.C. v. Jarrard, No. TCA-79-0830 (N.D. 
Fla., filed April 18, 1979). 

16 GRAND Jury Report OF 11TH Jup. Cir., 
supra note 6, at 16; HRS MANAGEMENT 
REvIEW, supra note 6, at 138, 145-146. 

17 Miranda, Juvenile Detention Head Quits, 
Citing Crowding, supra note 6; Daugherty, 
State Unable to Ease Youth Hall 
Overcrowding, Miami Herald, July 31, 1979, 
at 2B, col. 1. 

18 HRS MANAGEMENT REVIEW, supra note 6, 
at 140-142 (noting that provision of an 
adequate diet would reduce disruptive 
behaviors); First Amended Complaint at 4, 
10, H.C. v. Jarrard, No. TCA-79-0830 (N.D. 
Fla., filed April 18, 1979). 

HRS MANAGEMENT ReEviEw, supra note 6, 
at 140-142 (noting that provision of an 
adequate diet would reduce disruptive 
behaviors); First Amended Complaint at 4, 
10, H.C. v. Jarrard, No. TCA-79-0830 (N.D. 
Fla., filed April 18, 1979). 

19 First Amended Complaint at 10, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla., filed 
April 18, 1979). 

2 Id. 

21 Id.; Daugherty, A Jammed Youth Hall 
“Explosive,” supra note 6. 

22 Motion to Prohibit the Use of the Dade 
Juvenile Detention Center at 6, In the 
Interest of I.R., No. 77-11087-A (Fla. 11th 
Jud. Cir., filed Sept. 28, 1977). 

23 First Amended Complaint at 4, 9, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla., filed 
April 18, 1979). 


24 Td. at 9. 

25 HRS MANAGEMENT REVIEW, supra note 6, 
at 140-141, 143; First Amended Complaint at 
11, H.C. v. Jarrard, No. TCA-79-0830 (N.D. 
Fla. filed April 18, 1979); Daugherty, A 
Jammed Youth Hall “Explosive,” supra note 
6. 

26 First Amended Complaint at 11, H.C. v. 
Jarrard, No. TCA-79-0830 (N.D. Fla., filed 
April 18, 1979); see HRS Manuat No. 175-1, 
supra note 4, at para. 6-2(b), which requires 
that detention facilities offer children “some 
type of vigorous activity at least once each 
re 
27 One of the dispositional alternatives 
available to the court is to commit an 
adjudicated delinquent to HRS until the 
child reaches the age of 19: Fra. Strat. 
§39.11(1)(c) (1978 Supp.). 

28 A court may order that professional 
treatment be provided to an adjudicated 
delinquent as a part of commitment: FLa. 
Stat. §§39.08(2), 39.08(4). 

29 According to HRS figures for fiscal year 
1977-78, HRS had a budgeted training school 
capacity of 1,081 juveniles per day, an 
average daily population of 1,111 juveniles 
per day, a total of 3,121 admissions and an 
average length of stay of 147 days (4.8 mos.) 
per juvenile. Baker, About Jitterbugs and 
Juvenile Justice, 52 Fa. B.J. 770, 776 (Dec. 
1978). 


30 Florida Center for Children & Youth, 
Training Schools: Warehousing the Children 
We have Failed, 3 News.ine 1 (March 1979); 
Granp Jury Report oF 11TH Jup. Cir. supra 
note 6, at 22-25. 

31 An HRS advisory council member has 
commented that larger training schools are 
limited in their ability to rehabilitate because 
of their size: Nelson, Officials React to 
Escapee Case, Daily News-Chief, March 28, 
1979, at 4A, col. 1. Resource and staff 
limitations also inhibit the ability of training 
schools to serve committed youth: see 
generally Status Report oN 
JuvENILE TRAINING ScHOoOLs (Feb. 8, 1979), 
submitted to Subcomm. on Corrections, 
Crim. L. Section, The Florida Bar. Despite 
these limitations, training schools are used 
extensively although they cost more per 
person than any other rehabilitation 
program and have the highest recidivism 
rate (49%): GRAND Jury REPORT OF THE 11TH 
Jup. Cirn., supra note 6, at 23; see also K. 
Woopen, WEEPING IN THE PLAYTIME OF 
OrtHeERs 28-29 (1976). 

32 Granp Jury Report oF 11TH Jup. Cir., 
supra note 6, at 22. Generally, a training 
school will contract with a psychiatrist to 
work one day or less per week: KELLEY, 
Status RePoRT ON JUVENILE TRAINING 
ScHOOLS, supra note 31. 

3 Id. 

Td. 

35 Escape from a juvenile facility is a third 
degree felony: Fra. Stat. §39.112 (1978 
Supp.). 

36 The state attorney may file an 
information against a 16 or 17-year-old 
juvenile “when in his judgment and 
discretion the public interest requires that 
adult sanctions be considered or imposed:” 
Stat. §39.04(2)(e)(4), (1978 Supp.). 

This provision is a new feature of Florida’s 
juvenile justice system: Ch. 78-414, §7, Laws 
of Fla. Its use to bring juveniles into the adult 
system is widespread and _ increasing: 
PROCEEDINGS, FLORIDA PuBLic DEFENDER 
Ass’N, Kip’s RiGHts WorKSHOPS AND TRAINING 
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Seminar, Orlando, Fla., Oct. 18-19, 1979. 
Curiously, state attorneys are using the direct 
file provision to avoid the statutory 21-day 
limit on holding a juvenile in pretrial 
detention: Id.; FLa. Stat. §39.032(5)(c) (1978 
Supp.). Apparently, when a motion is filed 
for release of a detained juvenile at the close 
of the permissible time period, the state 
attorney will then direct file, in effect 
transferring the child from a juvenile 
detention center to a county jail: see Fa. 
Stat. §39.032(4)(a)(1) (1978 Supp.); State v. 
Safer, 368 So.2d 620, 621-22 (Fla. Ist D.C.A. 
1979). 

The direct file provision is being 
challenged on a variety of constitutional 
grounds including: (a) denial of hearing 
prior to the direct file, see Kent v. United 
States, 383 U.S. 541 (1966); compare Fia. 
Stat. §39.02(5)(a) (1978 Supp.) (providing 
for waiver hearing prior to certification as an 
adult), but see Woodard v. Wainwright, 556 
F.2d 781 (5th Cir. 1977), cert. denied, 98 
‘S.Ct. 1285 (1978); (b) shifting the burden of 
proof to the juvenile to show that he or she 
has “not previously been found to have 
committed two delinquent acts, one of 
which involved an offense classified ... asa 
felony.” Fra. Stat. §39.04(e)(4) (1978 
Supp.); (c) unlawful delegation of legislative 
power, but see Johnson v. State, 314 So.2d 
573 (Fla. 1975); (d) equal protection; and (e) 
that the direct file provision operates as an ex 
post facto law. No reported appellate 
opinions have passed on the validity of direct 
file procedure. 

37 The court may order the detention of a 
child in an adult jail when the child has been 
transferred for criminal prosecution as an 
adult: Fra. Stat. §§39.032(1), 
39.032(4)(a)(1) (1978 Supp.). As to the 
conditions in county jails, see Miller v. 
Carson, 563 F.2d 757 (5th Cir. 1977); 
Amended Complaint, Arias v. Wainwright, 
No. TCA 79-792 (N.D. Fla., filed March 23, 
1979) (alleging on behalf of a statewide class 
of pretrial detainees that their conditions of 
confinement in municipal and county jails 
are unconstitutional); see also FLoriwa 
CENTER FOR CHILDREN & YOUTH, JUVENILE 
Injustice: THE JAILING OF CHILDREN IN 
Foripa (1979). 

38 20 U.S.C. §1401 et seq. 

3° Armstrong v. Kline, —__F.Supp.—__, 
No. 78-172 (E.D. Pa., opinion filed June 21, 
1979) (court struck 180-day school year rule 
as it applied to certain severely handicapped 
students on the grounds that educational 
services beyond the normal school term 
were necessary for some handicapped 
students to have a realistic opportunity to 
attain self-sufficiency). 

4020 U.S.C. §1401(1). The various 
handicapping conditions are more 
particularly described in 45 C.F.R. §121a.5. 

41 20 U.S.C. §1411 et seq. 

42 20 U.S.C. §§1412, 1413. 

43 20 U.S.C. §1415; 45 C.F.R. §121a.500 et 
seq.; see Fia. Stat. §230.23(4)(m), (1978 
Supp.). 

44 No. 79-8020-Civ.-CA WPB (S.D. Fla., 
prelim. inj. & mem. op. filed June 15, 1979) 
(Atkins, J.). 

45 See Fra. Stat. §230.23(6)(c) (1978 
Supp.); Goss v. Lopez, 419 U.S. 565 (1975). 
The defendant school officials did concede 
that handicapped students classified as 
“seriously emotionally disturbed” could not 
be expelled for misconduct which resulted 
from their emotional disability. But, because 
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the plaintiff students were classified as 
“educable mentally retarded,” the school 
board asserted that their handicaps were per 
se unrelated to their misconduct, and hence 
they were not protected by 94-142. The court 
rejected this reasoning. S-1 v. Turlington, 
No. 79-8020-Civ-CA WPB (S.D. Fla. prelim. 
inj. & mem. op. filed June 15, 1979), mem. 
op. at 3-4. However, the court found it 
unnecessary to decide the larger question of 
whether a handicapped child could ever be 
expelled for misconduct unrelated to his or 
her handicap since no such competent 
determination had ever been made by the 
defendant school officials. 

46 Accord, Stuart v. Nappi, 443 F.Supp. 
1235, 1241-1243 (D. Conn. 1978). 

47 20 U.S.C. §1415(b) (2). 

420 U.S.C. §1415(e)(3); 
§121a.513. 

49 S-1 v. Turlington, No. 79-8020-Civ-CA 
WPB (S.D. Fla., prelim. inj. & mem. op. filed 
June 15, 1979), prelim. inj. at 2; see 45C.F.R. 
§§121a.530-121a.534 (evaluation 
procedures); 45 C.F.R. §121a.341-121a.349 
(individualized education program 
procedures). 

50 See Howard S. v. Friendswood Indep. 
School Dist., 454 F.Supp. 634, 636 (S.D. Tex. 
1978) (failure of school district to provide an 
appropriate education found to be 
proximate cause of handicapped student’s 
severe emotional difficulties including a 
suicide attempt and confinement in a mental 
hospital). 

51 Stuart v. Nappi, 443 F. Supp. 1235, 1242- 
1243 (D. Conn. 1978); 45 C.F.R. §121a.513. 

52 Id. There is a specific procedure in 94- 
142 for transferring disruptive children to 
more restrictive placements when their 
behavior significantly impairs the education 
of other children: 45 C.F.R. §121a.522. 

53 Fra. Stat. §39.001(2) (1978 Supp.); see 
Fia. Stat. §402.22 (1977). During the 1978 
session, the Legislature, in what appears to 
be an afterthought, added a provision to 
Chapter 39 which allows “sanctions which 
are consistent with the seriousness of the 
offense . . . in all cases:” Id. However, the 
same provision also requires that 
rehabilitation be substituted for “retributive 
punishment” whenever possible: Id. Circuit 
Judge Baker argues that the sanctions feature 
of Chapter 39 supersedes treatment 
objectives: Baker, About Jitterbugs and 
Juvenile Justice, 52 Fia. B. J. 770, 772 (Dec. 
1978). However, a reading of Chapter 39 
reveals that the consideration of penal 
sanctions is confined to those children who 
are prosecuted as adults: Fra. Srar. 
§39.111(6)(e)(1978 Supp.). And, for those 
children who are charged as adults, 
treatment is still a relevant consideration: 
Fra. Stat. §§39.111(1), 39.111(6)(c)(6), 
39.111(6)(f). Additionally, the penal 
sanctions provided by the statute appear to 
embrace the kind of discipline a parent 
would impose, é.g., suspension of driving 
privileges, curfews and so forth: Fua. Star. 
§39.111(6)(e). 

54 Nelson v. Heyne, 355 F.Supp. 451 (N.D. 
Ind. 1972), aff'd, 491 F.2d 352 (7th Cir. 1974); 
Inmates v. Affleck, 346 F.Supp. 1354 (D.R.I. 
1972); Martarella v. Kelley, 349 F.Supp. 575 
(S.D. N.Y. 1972); Spece, Preserving the 
Right to Treatment: A Critical Assessment 
and Constructive Development of 
Constitutional Right to Treatment Theories, 
20 Ariz. L. Rev. 1 (1978). 

55 Donaldson v. O’Conner, 422 U.S. 563, 


45 C.F.R. 


580-589 (1975) (Burger, C.J., concurring); 
Morales v. Turman, 562 F.2d 993, 997-999 
(5th Cir. 1977). 

56 Fra. Stat. §39.11(7) (1978 Supp.). the 
review may be had sua sponte or upon the 
motion of the child. 

57 Fra. Stat. §39.11(2). 

58 The specific rehabilitative needs of a 
child charged with dependency or 
delinquency may be identified through a 
court ordered medical, psychiatric or 
psychological examination: Start. 
$§39.08, 39.407, if one is not already available 
in the child’s personal records or in those 
maintained by the school system, HRS or by 
other sources. 

59 Prior to the 1978 revision, Florida 
Chapter 39 included a provision which 
directed that the circuit court must 
discontinue “exercising active control” over 
the child during the child’s commitment to 
HRS: Fra. Stat. §39.11(4) (1977). That 
clause was repealed: Ch. 78-414, §15, Laws 
of Fla., Fra. Stat. §39.11(3) (1978 Supp.). 
The repealed clause had been relied upon to 
limit judicial review of commitments: see 
1972 Op. Att’y. Gen. Fla. 072-411 (Nov. 21, 
1972). 

6° Florida Center for Children & Youth, 
Training Schools: Warehousing the Children 
We Have Failed, supra note 30. 

61 It should be noted that 94-142 
encompasses a broad range of educational 
services for the handicapped student, 
including psychological services, counseling 
services, occupational therapy, speech 
pathology, and so on: 20 U.S.C. §§1401 (16)- 
(18), 1412(2)(B). 

45. C.F -R. 
§§121a.2(b), 121a.341. Beginning with fiscal 
year 1980-81, HRS’s educational 
responsibility for committed youth will be 
transferred to the local school districts in 
which the HRS facilities are located: 
Chapter 79-184, §§1,4, Laws of Fla., to be 
codified as Fra. Stat. §§230.23(4)(n), 
402.22 (1979). 

63 See Ch. 79-184, §4, Laws of Fla., to be 
codified as Fia. Stat. §402.22 (1979). 

64 Brown v. Board of Education, 347 U.S. 
483, 493 (1954). 

85 Ch. 79-184, §4, Laws of Fla., to be 
codified as Fia. Stat. §§402.22(1)(a)-(1)(b) 
(1979). 

66 42 U.S.C. §5633(a)(10) (requiring that 
75% of JJDPA funds received by state be 
obligated for deinstitutionalization 
programs); 42 U.S.C. §5633(a)(12) 
(requiring that status offenders not be 
placed in juvenile detention or correctional 
facilities after a certain time period); 42 
U.S.C. §5633(a)(14) (requiring that state 
have adequate system of monitoring juvenile 
facilities to assure compliance with JJDPA). 


Parents Anonymous 

Parents who find they may 
need help in dealing with the 
problem of child abuse, may 
contact Parents Anonymous, a 
federally funded counseling 
organization, by telephoning, 
toll-free (800) 421-0353. 


~~ 


“Child-napping” (or call it 
“legalized kidnapping,”2 “child 
snatching,”? “child rustling‘ -or 
“child abduction by one parent,” as 
do others) not only in the United 
States, but internationally, has 
grown to frightening proportions. 
Estimates of the annual number of 
such acts in this country alone range 
from 25,000® to 100,000.7 Having a 
global theatre of operation 
internationally, the problem has 
taken on a dizzy chase from 
Australia to Austria, from Canada 
to France (and back, by way of a 
second abduction), from Berlin to 
Israel, England to Holland, Holland 
to Morocco and so on.’ 

Probably the most significant 
underlying reason for these 
incidences is frustration on the part 
of the noncustodial parent when 
unjustifiably deprived of visitation 
rights, and faced with the slowness 
of the decision-making process and 
the enormous expense and 
inefficiency of legal proceedings. 
Regretfully, an outlet has been 
provided by the judicial system 
through allowing multiple custody 
contests. The position of most 
courts, including Florida’s, had 
been that if a child was physically 
present, the court would not 
hesitate to exercise its jurisdiction 
over that child.° It rarely mattered 
how the child was brought to that 
state. As stated by the Uniform 


The 
Child Custody 
Jurisdiction 

Act! 


The Florida Experience 
By Melvyn B. Frumkes & Marsha B. Elser 


Commissioners in their prefatory 
remarks to the Act: 
It is not surprising then that custody 


claimants tend to take the law into their own 
hands, .... The irony is that persons who are 


good law-abiding citizens are often driven 
into these tactics against their inclinations; 
and that lawyers who are reluctant to advise 
the use of manuever of doubtful legality may 


place their clients at a decided 
disadvantage.'° 


The attitude of the trial judges 
confronted with interjurisdictional 
custody disputes contributed much 
to the sad state of disorder. A 
second judge may disagree with or 
mistrust a prior custody judgment, 


THE FLORIDA BAR JOURNAL 


ie 
Ave 
2 
j 
684 


applying his own concept of “the 
best interest of the child.” Judges 
are somewhat loath to defer to 
courts of other states and there is 
always the suspicion that even a 
judge will be more sympathetic 
with a constituent, tending to lend a 
more receptive ear to the parent 
who is a local resident.!! 
Before its adoption of the Act in 
1977, Florida was reputed to be 
one of the two states (the 
other was New York) 
which most often had 


shown disdain for prior custody 


decisions. The authors of this 
observation noted that “In Florida, 
there is a literal de novo trial of 
custodial rights without reference 
to prior decrees of sister states.”!2 

In their prefatory notes to the 
Act, the Commissioners commented 
that these problems were 
augmented by the law rather than 
cured by it. This was particularly 
felt since there was no certainty as 
to which state had jurisdiction to 
determine custody when more than 
one state had been sought out as a 
forum; nor could anyone be certain 
what custody decree of which state 
would be recognized and enforced 
in another state. Further, the failure 
of the United States Supreme Court 
to settle the question of whether 
“full faith and credit” applied to 
custody decrees seems to have 
given free reign to some states to 
modify the custody decrees of sister 
states.!8 
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Recognizing these problems, the 
National Conference of Com- 
missioners on Uniform State Laws 
promulgated the Act in 1969. That 
same year it was approved by the 
American Bar Association.'4 

In describing its purposes, the 
Commissioners emphatically 
stated: 


Underlying the entire Act is the idea that to 
avoid the jurisdictional conflicts and 
confusions which have done serious harm to 
innumerable children, a court in one state 


Before its adoption of 
the UCCJA, Florida was 
reputed to be one of the 
two states which most 
often had shown disdain 
for prior custody 
decisions. 


must assume major responsibility to 
determine who is to have custody of a 
particular child; that this court must reach 
out for the help of courts in other states in 
order to arrive at a fully informed judgment 
which transcends state lines and considers all 
claimants residents and nonresidents, on an 
equal basis and from the standpoint of the 
welfare of the child.'5 


The first state to adopt the Act 
was North Dakota in 1969, followed 
at an accelerating pace by its sibling 
states. As of this writing,!® 39 states 
have adopted the Act; a 40th, 
Kentucky, has adopted the 
jurisdictional requirements but not 
the Act itself.!7 That, then, leaves 10 
recalcitrant, nonadopting states, to 
wit: Alabama, Massachusetts, 
Mississippi, New Mexico, 
Oklahoma, South Carolina, 
Tennessee, Utah, Vermont and 
West Virginia. 


The Florida Legislature enacted 
the UCCJA in June 1977, making it 
effective October 1, 1977. Since this 
is not a reciprocal act,!* Florida is 
bound by its terms even when 
dealing with one of the 10 
nonadopting states. 

It is important to be aware of the 
10 recalcitrant states, particularly 
when advising a client as toa child’s 
visitation within a nonadopting 
state. The Act contemplates 
immediate enforcement of a 
foreign custody order,!® but there is 
no predicting what a court in a 
nonadopting state will do. 

The UCCJA does not attempt to 
affect the substantive laws of 
custody determinations in any 
court. It is rather a procedural 
scheme to determine whether or 
not a court may assume jurisdiction 
to issue a custody judgment or to 
modify a custody judgment of a 
foreign court.?° While it is possible 
under the Act that several states 
may have concurrent jurisdiction 
over a custody dispute,?! the basic 
premise is that only one court 
assume responsibility.” 

A participating state under the 
Act must recognize and enforce the 
custody decrees of a foreign state if 
that state assumed jurisdiction 
under statutory provisions 
substantially in accordance with the 
Act or where the jurisdictional 
standards of the Act are met. The 
jurisdiction of that court continues 
and its decree shall not be modified 
unless a second state determines - 
that the state which rendered the 
decree either no longer has 
jurisdiction under the Act’s 
jurisdictional prerequisites, or has 
declined to assume jurisdiction.* 
Having determined that the 
rendering state no longer has 
jurisdiction, the second state must 


i 
a 
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decide if it is the appropriate forum 
under the Act.®5 


Jurisdictional Bases 
Florida has four basic “legs” upon 


which it can stand to assert 
jurisdiction in a custody 
proceeding. First, it can have 


jurisdiction to make an_ initial 
determination or to modify a 
previous custody decree where 
Florida is the “home state” of the 
child at the time the proceedings 
are begun;2® that jurisdiction 
continues for six months after a 
child has been removed from the 
“home state.”2’ The latter provision 
is designed to protect the parent left 
by a spouse who has taken the child 
out of the state. The stay-at-home 
parent may then institute 
proceedings in his own state rather 
than pursue the fleeing parent and 
child into another state.” 

Florida may also assert 
jurisdiction where the child and one 
of the parties have significant 
connections with the state, and 
where the most substantial 
information pertinent to the child’s 
custody is available within this 
state.2° The “significant connec- 
tion” doctrine may operate to 
extend the former home state’s 
jurisdiction beyond six months after 
a child has been removed from the 
state.5° While the physical presence 
of the child ina state is not sufficient 
to confer jurisdiction upon that 
state,?! unless that child has been 
abandoned or the child requires 
protection in an emergency 
situation,*? it is not a jurisdictional 
prerequisite for a child to be 
present within the state for that 
state to make a custody 
determination.** 

The Act contains a forum non 
conveniens section which permits a 
court to decline jurisdiction where 
it finds that another state is the more 
convenient forum.°4 A very 
practical provision of this portion of 
the Act encourages courts of one 
state to communicate directly with 
the court in another state to 
determine which is the more 


appropriate forum.* In fact, the 
many provisions 


Act contains 


which delegate authority to assist 
courts in other states: in the 
collection of information as to 
decrees and proceedings occurring 
in that state or elsewhere;** in taking 
of testimony;” the holding of 
evidentiary hearings there or in 
another state;** and_ generally 
rendering assistance among each 
other to gather information for use 
in the forum state.*® The authors 
have talked with several Florida 
circuit judges who have 
successfully employed these 
techniques. 

The Act further provides that a 
state shall not exercise jurisdiction 
where proceedings are pending 
elsewhere in a state which has 


Since the UCCJA is not a 
reciprocal act, Florida is 
bound by its terms even 
when dealing with the 10 

nonadopting states. 


exercised jurisdiction in substantial 
conformity with the Act,* nor must 
the court exercise jurisdiction 
where the petitioner violates the 
“clean hands” portion of the Act.*! 
The mandatory informational 
requirements* of the UCCJA assist 
the courts in finding out whether 
there are any custody deter- 
minations or proceedings anywhere 
regarding the particular child. 

The provisions of the Act are 
applicable internationally*® and 
have been applied on numerous 
occasions.*4 

One of the main purposes of the 
Act is to “avoid jurisdictional 
competition and conflict with 
courts of other States in matters of 
child custody. . . ."48 The Act is 
limited to inter-, not intra- 
jurisdictional disputes. If a parent 
moves from one county to another 
within the State of Florida, the Act 
does not change the longstanding 
rule that any modification 
proceeding goes back to the court 
that originally entered the custody 
order because, as recognized by the 


Third District Court of Appeal, the 
Act “is applicable only to interstate 
custody squabbles and not to 
intrastate.”46 


Informational Requirements 
Often Overlooked 


Probably the most overlooked 
portion of the Act by Florida family 
law practitioners is its informational 
requirements.*7 Those provisions 
mandate each party in his initial 
pleading, or in an affidavit to be 
attached to that pleading, to 
specifically set out, under oath, 
various facts dealing with 
places where the child or children 
have resided and whether there 
are any other proceedings 
pending or otherwise. Notwith- 
standing that the Act became 
effective in Florida on October 1, 
1977, Florida practitioners too often 
neglect these informational 
allegations which are required 
whenever there are minor children 
involved, whether or not a custody 
battle is contemplated. The 
allegations not only belong in the 
petition for dissolution, or in an 
affidavit to be attached, but also in 
the answer of the responding 
claimant. This is required whenever 
there is any prayer, whether to be 
contested or not, for an award of 
custody of children. 

The informational provision of 
the Act requires these allegations of 
each party to a “custody 
proceeding.” The definitional 
provision of the Act‘ defines a 
“custody proceeding” as one “in 
which a custody determination is 
one of several issues,” including 
determinations as to visitation 
rights.“ These allegations are 
important because in any 
proceeding where a final 
adjudication of custody or 
visitation is sought under the Act, it 
is the duty of the court to screen the 
pleadings to determine, inter alia, 
whether there should be a joinder of 
additional parties and to identify 
the courts of other states which 
should be contacted under various 
provisions of the Act.5° 

The nonexistence of a custody 
controversy does not excuse the 
failure to follow the informational 
requirements. Such inaction may 
later, in  an_ interjurisdictional 
modification proceeding several 
years thereafter, give reason to 
attack the initial custody judgment. 
Therefore, the failure to make the 
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allegations could lead to a dismissal 
or a striking of the pleading.®! In an 
unreported Duval County Circuit 
Court case, a husband’s petition for 
modification, upon a motion to 
dismiss on grounds of failure to 
furnish the informational 
requirements, was dismissed 
without prejudice with 10 days’ 
leave to file an amended petition.” 

There are exceptions to the 
informational requirements as there 
always are in the practice of law 
and always should be. The Second 
District Court of Appeal 
recognized, albeit in dicta, that 
noncompliance with the informa- 
tional requirements of the Act can 
be excused if an emergency is 
involved, recognizing that the 
information can be furnished at a 
subsequent time.*° 

Another purely procedural 
aspect of the Act has received 
comment by the Florida courts. 
The Act requires recognition and 
enforcement of a decree of a court 
of another state.*4 In the past, the 
traditional way of proceeding was 
the institution of a petition for writ 
of habeas corpus.*> The habeas 
corpus remedy, however, should 
not be employed when relief may 
be had or could have _ been 
procured by resort to another 
remedy.*® The “other remedy” is 
now that which is spelled out in the 
Act recognizing out-of-state 
custody decrees and providing a 
procedure for their enforcement.*” 

Nevertheless, even if the 
practitioner still labels the initial 
pleading to enforce as a petition for 
writ of habeas corpus, the court 
most probably will not treat it as 
fatal but will do as one circuit judge 
in Palm Beach County did, treating 
it as a petition under the Act.*8 
Furthermore, under the provision 
of the Act dealing with 
enforcement of a decree from 
another state, a certified copy of the 
custody decree of that other state 
may be filed. The Palm Beach 
County circuit judge was not 
distracted by the argument that the 
intention of the legislature was to 
have, instead, an exemplified copy 
since all that the Act required was a 
certified copy.*® 

Finally, the Third District Court 
of Appeal, in a recent case, noted 
that this portion of the Act asking 
for certified copies was merely 
“directive and says that a certified 
copy may be filed. It is not a 
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prerequisite to jurisdiction.” In that 
case, a copy of the order was filed 
but the failure to certify it was fully 
explained to the trial judge.® 


Due Process Considerations 


Some question has been raised 
among various commentators on 
the Act as to whether it will 
withstand a constitutional challenge 
by a parent who has not been 
personally served. In May ov. 
Anderson,®' a_ plurality of the 
United States Supreme Court 
required in personam jurisdiction 
over a parent faced with the loss of 
custody of her child. The plurality 
decision has been so thoroughly 
restricted and criticized, however, 
that it is given little or no binding 
effect. The UCCJA was drafted 
with Mr. Justice Frankfurter’s 
concurring view in the May case 
being reflected, that personal 
jurisdiction over the parent is not 
required. Consequently, the 
UCCJA permits the recognition of 
a foreign decree regardless of lack 
of personal jurisdiction, so long as 
the due process requirements of 
notice and opportunity to be heard 
are met.® As stated by Professor 
Bodenheimer: 


Any other reading of the [May] case would 
have seriously unsettling effect upon the 
lives of countless children. A child’s security 
may be shattered years later by a party to the 
proceeding who claims that although he was 
duly notified out of State, the decree did not 
preclude his right of custody. 


Notwithstanding what the 
commentators have said about the 
applicability of May v. Anderson to 
the Act, in a recent Ohio appellate 
decision®* the principles of May’s 
plurality were applied to an 
interjurisdictional question when 
the Ohio court refused recognition 
of an Illinois custody order. That 
case, however, in the opinion of the 
authors, can in no way be construed 
as threatening the constitu- 
tionality of the Act because of its 
fact pattern. There, a mother filed 
an action for divorce and custody in 
Illinois on July 5, 1978. On July 13, 
1978,the father took the child for 
visitation to Ohio and refused to 
return her, filing his own action for 
divorce and custody in Ohio on July 
17, 1978. On August 4, 1978, the 
Illinois court awarded temporary 
custody to the mother; final custody 
was granted on October 16, 1978. 
The Ohio court refused the 
mother’s petition for writ of habeas 
corpus. An added element 


undoubtedly was 


the punitive 


overtones of the IIlinois order 
which will be discussed further 


below. 


Florida’s notice provision® is 


identical to that of the Uniform Act. 


In addition, the Commissioners 
suggested as an option, notice by 
publication. Florida allows notice 
by publication® as to persons 


outside the state but only by 
specific order of the court and then 
only if other means of notification 
As to persons 
outside the state notice is required 
at least 20 days before any 
hearing.*” Even as to persons within 
the state reasonable notice and 


are_ ineffective. 


opportunity to be heard must be 


given.® 


A Palm Beach circuit judge 
properly found that a day and one- 
half’s notice was sufficient under 


the Act because of “the exigencies 
of the circumstances existing.”® 
There, the judge was asked by a 


mother to enforce a custody order 


in a 1977 Connecticut divorce 
judgment. In August 1978 the father 
unsuccessfully sought modification 
in Connecticut. He then took the 


Directory Errata 


Errors in two commercial listings 
: within the yellow Lawyers Services 
-Pages of the September 1979 
« directory edition of The Florida Bar 
: Journal prompt this errata notice and 


: the substitute entries that follow. 


At page 747 under the 
-“Corporation Services” heading, 
: the correct listing should read: 

: Corporation Information Services, 216 S. 
: Duval St., Ste. 208, Tallahassee 32301. (904) 
+ 222-9171 & Toll-Free Number 1-800-342- 
= 8086 (See Display Ad At Page 15) 

: [The Toll-Free number and page 
: reference for this firm’s display ad 
= were printed incorrectly] 


: At page 753, within the Miami 
: “Court Reporter” entries, the first 
: boldface listing should read, as 
* corrected: 

: H. ALLEN BENOWITZ & ASSOCIATES, 
: INC., 720 Rivergate Plaza & 444 Brickell 
: Ave., Miami 33131. (305) 373-9997, 373-9998 
: (See Display Ad On Following Page) 
[The phone numbers for this firm 
were printed incorrectly] 


687 


. 


Uniform Child Custody 
Jurisdiction Act 


child to Florida during his two- 
week visitation period. After the 
father and child were here for three 
to four weeks while the father was 
setting up a medical practice, the 
mother filed a petition for the child 
which was granted upon further 
hearing. 

Once such a petition is filed 
against a parent who has already 
“seized and run” with the child, a 
court should be extremely 
circumspect as to whether or not a 
similar occurrence is possible. A 
circuit judge in Ft. Lauderdale 
recently wanted to allow the child 
and the contestants there to “work 
out their differences” and try to 
reach some “mutual under- 
standing.” Therefore, instead of 
immediately involving the sheriff, 
he ordered the child turned over to 
the petitioning parent the next 
afternoon.”” The court’s order was 
nearly frustrated because 
immediately following the hearing, 
the child was spirited to another 
jurisdiction against the provisions 
of the order. The father followed 
the child to Illinois—a state which 
has adopted the UCCJ—and was 
successful in immediately getting 
custody of the child there. 

In 1978 a Palm Beach County 
Circuit Court,” upon petition of the 
father for recognition and 
enforcement of a custody decree 
from Alaska, entered an order 
directing the sheriff to immediately 
take the child into custody and 
deliver the child to the petitioning 
father or his attorney until an 
emergency hearing could be held 
before the court. 

In another Palm Beach County 
case” the circuit judge, because of 
the acrimony between the parties, 
arranged with a volunteer deputy 
sheriff to have the child overnight 
until a hearing could be held the 
following day. 

Under the jurisdiction section of 
the Act,”? although the “home state” 
leg upon which jurisdiction can 
stand is the first one mentioned, it is 
merely one of four jurisdictional 
bases. This was noted in 1978 by the 
Second District Court of Appeal.” 
There, in a 1968 North Carolina 


divorce, custody, by a later order 
confirming an agreement between 
the parties, was transferred to the 
mother. The mother than moved to 
Georgia in 1977 with the children, 
but the children ran away to be with 
the father because of numerous 
threats and acts of violence 
committed by the mother. The 
father filed in the Circuit Court of 
Hillsborough County a petition for 
custody; the mother followed this 
by petition for writ of habeas 
corpus. At the hearing—the day 
following the mother’s petition— 
although no testimony was taken 
the circuit judge concluded that he 
had no jurisdiction to modify the 


The drafters of 

the Uniform Act 
acknowledged that more 
than one state 

at a time could have 
jurisdiction. 


North Carolina custody decree and 
thereupon directed the children be 
delivered to the mother. In 
reversing, the district court held 
that an evidentiary hearing should 
have first been held to determine 
the existence of jurisdiction for 
modification—if iurisdiction had 
existed further proceedings could 
have been held on the merits. The 
appellate court noted that although 
Florida was not the “home state” of 
the children, the Act has four 
alternative circumstances under 
which courts may exercise 
jurisdiction. The court further 
opined that if the father’s 
allegations had been true, the trial 
court would have had jurisdiction 
because the children were present 
and it was necessary in an 
emergency to protect the children 
because they were subjected to or 
threatened with maltreatment or 
abuse.” In dicta, the court observed 
that Florida might also have 
had jurisdiction on two other bases: 
one, that it was in the best interests 
of the children that Florida assume 
jurisdiction because the children 


and one parent had significant state 
connection;7© and two, no other 
state would have had jurisdiction.” 


The drafters of the Uniform Act, 
acknowledged that more than one 
state at a time could have 
jurisdiction. However, it was 
recognized by the Fourth District 
Court of Appeal’* that only one 
state can exercise that jurisdiction. 
In that action a family moved to 
Florida from Pennsylvania in mid- 
1977 but “shortly thereafter” (the 
court not specifying further) the 
wife returned to Pennsylvania with 
the children. The children came to 
Florida for summer visitation and at 
its conclusion, the father instituted 
an action for custody. The Florida 
circuit judge found that although 
there was no _ proceeding in 
Pennsylvania, the courts of both 
Florida and Pennsylvania had 
jurisdiction; both could exercise 
that jurisdiction and a temporary 
custody order that was entered was 
subject to modification by either 
court. This, the district court 
reversed upon the ground that only 
a court from one state should 
exercise jurisdiction. In its holding 
the district court said that if Florida 
is a convenient form, which the 
court below found, then 
jurisdiction should be exercised 
exclusively in Florida: “It goes far 
beyond the statutory intent to, in 
effect, confer the exercise of dual 
jurisdiction so that Florida and 
Pennsylvania can both act... .” 
There, the court’s conclusion was 
correct but it apparently did not do 
thorough research. The opinion 
noted that “the model version of the 
Act has an express provision which 
states ‘while jurisdiction may 
exist in two States . . . it will not be 
exercised in both . . .. Whereas the 
Florida version contains no such 
language.” While Florida has some 
deviations from the model version 
of the Act, this is not one of them. 
This language comes from the notes 
of the Commissioners commenting 
on the Act.”® There, the comments 
throughout are extremely helpful in 
interpreting the Act but are not a 
part of the Act itself. 


A deviation from the Uniform 
Act—which these writers consider 
unfortunate—is that the priority 
section of the model act, although in 
optional form, was not adopted by 
Florida.8° Under the model 
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provision, if either party so 
requests, the case shall be given 
calendar priority and be handled 
expeditiously. This is because, as 
the Commissioners suggest, judicial 
time spent in determining which 
court has or should exercise 
jurisdiction often prolongs the 
period of uncertainty and turmoil in 
a child’s life more than is necessary. 
A need for speed in adjudication of 
all matters dealing with custody 
exists, the lack of which contributes 
to the frustration which leads to 
some of the ills for which the Act 
was promulgated. While the 
Florida Legislature neglected to 
include this provision, hopefully the 
courts of Florida will employ these 
principles and allow for resolution 
as early as possible of not only the 
jurisdictional questions involved in 
custody disputes but of the entire 
custody controversy. 


The Question of 
Continuing Jurisdiction 


It is well established in Florida 
that where there are no 
interjurisdictional questions 
involved, the court that granted the 
initial custody judgment has the 
power at anytime to modiiy those 
provisions, and that power is 
retained even in the absence of a 
provision in the final judgment 
reserving jurisdiction as tc 
custody.! However, once one 
parent moves from the state, the 
question arises as to whether 
UCCJA changes that longstanding 
principle. These writers think that it 
does and should. 

In Detko/ Robert v. Stikelether,** 
the Fourth District Court of Appeal 
apparently agreed. There, after the 
parties were divorced in Florida’s 
19th Circuit on September 3, 1976, 
the mother returned to Alabama 
with the minor child of which she 
was awarded custody. In April 
of 1977, the father filed in the 19th 
Circuit a petition for determination 
of visitation rights in which the 
mother appeared and contested. 
The Florida court set visitation at 
two weeks every two months. The 
mother then returned to Alabama 
where she sought protection of the 
Alabama court to prevent the 
child from being taken to Florida 
every two months. The father 
appeared in the Alabama _ pro- 
ceeding, but before the final 
hearing there, he took the child 
from Alabama to Florida and on 


June 10, 1978 he filed a petition for 
custody. Over the mother’s 
objection, the Florida trial court 
took jurisdiction and ruled on the 
merits. The District Court reversed 
on the ground that Florida no 
longer had jurisdiction since the 
mother and the child were residents 
of Alabama and had been for more 
than six months. In its opinion, the 
district court noted that neither 
party is free from fault as both 
voluntarily litigated in one forum, 
suffered an adverse ruling and then 
retreated to another state in hope of 
a different result. The appellate 
court said that “this is exactly the 


One purpose of 

the Act is to “discourage 
continuing controversies 
over child custody 
disputes.” 


kind of conduct [the Act] was 
designed to prevent.” Cases such as 
these will inhibit child snatching, 
which, in effect, is what the father 
did. Note also, that although 
Alabama has not adopted the Act, 
Florida is bound by its provisions. 
Because the Act is not reciprocal, it 
is, therefore, binding on Florida 
notwithstanding the laws of another 
jurisdiction. 


The facts differ somewhat in the 
First District Court of Appeal case 
of Hofer v. Agner®? where the court 
affirmed a finding of jurisdiction 
in the trial court based upon the 
“significant connection” leg on 
which jurisdiction can stand. There, 
the divorce and original custody 
award to the mother occurred June 
9, 1975, in the Circuit Court of 
Suwannee County, Florida. Early 
in 1976 the mother remarried and 
moved with the children to New 
Jersey. The children visited their 
father during Christmas of 1976, 
summer of 1977 and again in 
summer of 1978. When the children 
were to be returned, the father 
petitioned the Suwannee County 
Circuit Court for a change of 
custody. A prior petition by the 
father filed the previous year had 
been denied. The mother’s motion 
challenging jurisdiction under the 
UCCJA was denied with the court 
stating that it had jurisdiction 
because Florida was “the home 
state” during the initial proceeding 
and the father and children had a 
significant connection with Florida 
because they resided in Florida 
prior to the dissolution. The district 
court refused to grant the mother’s 
petition for writ of prohibition, 
holding first that prohibition is 
appropriate only when a tribunal 
exceeds its jurisdiction, not to 
prevent an erroneous exercise of 
jurisdiction. The court then went on 
to opine, although actually in dicta, 
that, while admittedly New Jersey 
was the “home state” of the 
children, there were significant 
connections with Florida because it 
was noted that both the maternal 
and the paternal grandparents and 
other relatives and friends of the 
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children lived in Florida, and the 
children had lived the majority of 
their lives in Florida. 

While the Hofer court found that 
Florida had jurisdiction, one must 
ask whether Florida should have 
exercised that jurisdiction? One 
highly respected commentator of 
considerable note®* submits that 
continuing jurisdiction exists until 
the children are emancipated and 
the issue of whether or not Florida 
should exercise that jurisdiction 
becomes a fact question to be 
analyzed under the provisions of 
the UCCJA. One point that may 
have made a difference when 
comparing Detko/Roberts with 
Hofer is that the mother in the latter 
case did not file an action in New 
Jersey, the state to which she had 
moved. The mother in Detko/ 
Roberts had instituted proceedings 
in Alabama after bringing the child 
there. If a New Jersey proceeding 
was pending in Hofer, the Florida 
court would have been squarely 
faced with whether or not it would 
have run afoul of the prohibition 
under the Act excluding jurisdiction 
where a proceeding was pending in 
another state.*5 

In the opinion of these writers, 
the Hofer court should not have 
exercised jurisdiction. Each time 
the children visited their father for 
the summer he started custody 
modification proceedings. One 
purpose of the Act is to “discourage 
continuing controversies over child 
custody disputes.”®* The trial judge 
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in Hofer was correct in returning 
the children to New Jersey until the 
final hearing, but query whether the 
father would have been deterred 
from further modification 
proceedings if he had had to litigate 
in New Jersey where the children 
then resided? 

There is authority for the Hofer 
court to have found jurisdiction in 
Florida.*”7 The eminent Professor 
Brigitte M. Bodenheimer noted: “It 
is generally acknowledged that the 
unfortunate tendency of courts to 
favor the local petitioner still 
persists.” 


An increasing number 

of ‘opinions note the 
presence of grandparents 
when justifying 
jurisdictional 
requirements for 
“significant Connections.” 


In a 1974 Colorado case®® with 
three of six justices dissenting, 
jurisdiction in the Colorado courts 
was affirmed because one 
contestant was found to have had 
significant connection with 
Colorado although the child 
resided in Montana with the other 
contestant. However,Chief Justice 
Pringle’s scathing dissent 
questioned whether, in light of the 
Colorado assertion of jurisdiction, 
he, if a judge in another state, would 
have permitted visitation in 
Colorado of any child under his 
jurisdiction. 

There is also ample and more 
persuasive authority, these writers 
think, that Florida should not have 
exercised jurisdiction in Hofer— 
and, that once the case is concluded 
jurisdiction does not last forever.” 

The better approach in a Hofer 
situation, we think, would have 
been for the First District to have 
done what a California appellate 
court did in 1978.%! In that action a 
petition was filed by the 
noncustodial parent who resided in 
California. The divorce was 
originally entered in California and 


custody was first awarded and later 
modified in that state. The custodial 
parent moved to Wyoming with the 
children five years prior. The court 
acknowledged that both California 
and Wyoming had jurisdiction, but 
that California should have granted 
a stay to permit such a proceeding 
to be brought in Wyoming, stating: 


The primary consideration ina child custody 
determination is the best interest and welfare 
of the child. . . one of the stated purposes of 
the Act is to assure that litigation concerning 
custody takes place in the state having the 
closest connection with the children and 
their family and where the evidence is most 
readily available. The exercise of jurisdiction 
by California would contervene _ that 
purpose. As the state where most of the 
evidence is readily available and where the 
children have lived, for five years, Wyoming 
can better decide the matter. 


In Hofer was Florida’s First 
District Court of Appeal, therefore, 
still applying the “hometown” 
doctrine which has been severely 
criticized by the promulgators of 
the UCCJAP 

' As was the situation in Hofer, an 
increasing number of opinions, here 
and in other jurisdictions, note the 
presence of grandparents when 
justifying jurisdictional require- 
ments under the “significant 
connections,’®2 leg upon which 
jurisdiction can stand. In Baird v. 
Baird® the lower court’s first 
finding in justifying its assumption 
of jurisdiction was that “the minor 
child, the petitioner [the natural 
mother], the maternal grandparents 
and the petitioner’s sister all have a 
significant connection in the State 
of Florida in that all reside in 
Monroe County.” The presence of 
relatives, particularly grand- 
parents, of either side, therefore, 
help and should always be 
emphasized. 

The Florida court in Baird, 
properly denied recognition of an 
Arizona court’s “punitive” custody 
modification; however, it failed to 
say so. There, in an Arizona 
divorce proceeding, custody of the 
minor child was awarded to the 
mother, with the father given 
visitation rights. When the mother 
and child moved to Florida the 
father obtained an Arizona court 
order directing the mother to return 
the child to Arizona. Upon her 
failure to comply, the Arizona court 
awarded custody to the father. The 
mother then applied to the Florida 
court for an order allowing her to 
keep custody of the child and 
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remain in Florida. The father filed a 
motion to dismiss and a petition for 
writ of habeas corpus contending 
that under the UCCJA Florida did 
not have jurisdiction to change a 
custody decree of a sister state. The 
father argued also that the “home 
state” of the child was not Florida, 
even though the child had been 
continuously present in Florida for 
the requisite six months because her 
presence in Florida was unlawful, 
being in violation of the Arizona 
court’s order that the mother return 
the child to that state. The judge in 
Monroe County assumed 
jurisdiction, denied the father’s 
motion and awarded temporary 
custody to the mother. The father 
appealed and the district court 
affirmed, noting that 
controlling question presented is 
whether the Florida court had 
jurisdiction under the UCCJA to 
entertain a petition of the mother 
for custody of the child.” The 
original Arizona decree did not 
prohibit the mother from moving 
from Arizona with the child. The 
district court said: 


We find nothing in this record to show that 
the mother is wrongfully in the State of 
Florida or that the court has failed to 
recognize the judgment of an Arizona court. 
The court simply declines to enforce the 
Arizona decree upon a basis that the best 
interests of the child requires her continued 
presence with the mother. 


An Oregon Court of Appeals 
opinion in 1975 with similar facts 
did not sidestep, but labeled: the 
order of the foreign court as 
“punitive,” defining it as an order 
“to discipline the mother for alleged 
interference with the father’s 
visitation rights.” The Oregon court 
went on to explain that the order 
was, therefore, subject to 
appropriate judicial inquiry and 
possible modification by another 
court in the state in which the 
children were physically present. 
To make the position clearer to 
Florida practitioners, it would have 
been better for the Baird court to 
have first recognized the Arizona 
order, labeled it as punitive, stated 
its refusal to enforce it for that 
reason and then modified it. 

What is disturbing about the 
Baird opinion is that while the Third 
District came to the right 
conclusion, it appeared to do so for 
the wrong reasons—reasons which 
if followed could cancel the 
beneficial effects of the UCCJA 
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and again make Florida a haven for 
childnappers. Citing cases which 
predate Florida’s adoption of the 
UCCJA,® the court stated that: 


. ..It should be noted that Florida courts have 
not hesitated to exercise jurisdiction over the 
custody of children physically present in this 
state. Also, it has been universally held that 
when faced with an issue concerning the 
welfare and custody of a child in this state 
that the Circuit Court will exercise its 
jurisdiction and be governed principally by 
the welfare and best interests of the child. 
[citations omitted]. 


This philosophy is completely 
contrary to the purposes and 
language of the UCCJA. 


Adherence to the 
continuing jurisdiction 
rule is, to the 

extent of any inconsistency 
with the Act, no longer of 
controlling authority. 


What is even more confusing in 
attempting to understand the 
rationale of the court in light of the 
purposes of the UCCJA, is the 
Third District Court of Appeal’s 
action in Bias v. Bias,” filed the 
same day as its opinion in Baird. 
There, in a 16-line per curiam 
opinion, without reciting any facts, 
the court found that a Florida trial 
court had jurisdiction when the 
presence of the child in another 
state was solely effected by the 
mother who maintained the child in 
that state in violation of a court- 
recognized stipulation. In a 
footnote, attempting to distinguish 
Baird, the court observed that in 
Baird the mother was not in 
violation of any court order when 
she initially brought her child into 
the State of Florida. 

To attempt to understand the 
court’s holding in Bias there must be 
an awareness of the facts; but once 
the facts are learned, the holding 
becomes more bewildering. 
Counsel for both parties were good 
enough to allow these writers access 
to their appellate briefs. From those 
documents, the facts involving the 
jurisdictional question appear to be 


as follows. A final dissolution was 
entered in the Dade County Circuit 
Court on September 4, 1975, 
granting custody to the mother. On 
August 20, 1976, upon the father’s 
petition for modification to the. 
Dade County Circuit Coat, 
temporary custody was awarded t 
him. However, upon the execution 
by the parties of a stipulation 
specifying terms for the care of the 
child, the child was returned to the 
custody of the mother. The 
stipulation was filed but a court 
order reflecting it was never 
entered. In mid-1977 the mother 
moved to North Carolina with the 
child; the father had been for the 
last five years a resident of Ohio. In 
August 1977, the father petitioned 
the North Carolina courts for 
visitation. On December 15, 1977, 
the father obtained a visitation 
order from the court allowing him 
to take the child to Ohio for 
Christmas week. During the 
visitation, the father brought the 
child to Florida and obtained an 
ex parte order for change of 
custody. Upon hearing in 
Florida in February 1978, custody 
was granted to the father which, as 
noted above, the Third District 
Court of Appeal affirmed. 

That decision may very well have 
been “in the best interests of the 
child,” but that is not the criteria 
under the UCCJA. If it were, then 
there would be open season for any 
court to entertain and re-entertain 
custody disputes whenever a child 
is present in that state. The UCCJA 
would literally get thrown out the 
window by the courts, at their 
whim. 

The only conceivable basis for 
jurisdiction in Bias was that the 
court in Florida was the court that 
originally awarded custody in the 
dissolution proceedings. But here, 
the authors must again ask, does 
such jurisdiction last forever? Prior 
to the UCCJA, it did. Here, it is 
clear that the child’s “home state” 
was, at the time, North Carolina; 
there were no significant 
connections shown in Florida. 

In a 1977 Maryland case® the 
court noted that the UCCJA makes 
it clear that adherence to the 
continuing jurisdiction rule is, to the 
extent of any inconsistency with the 
Act, no longer of controlling 
authority. A Kentucky court, in 
1974,'°© acknowledged that 
although its court rendered the final 
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judgment for dissolution, “the 
provisions of the Act clearly 
provide that after [the mother] and 
the child moved to Indiana this state 
was divested of jurisdiction to make 
a child custody determination as the 
home state;” and as noted in 1976 by 
Kentucky,!"! the court rendering 
the divorce “cannot retain 
indefinite jurisdiction over the 
custody of the children.” 

As can be seen, reception of the 
UCCJA in Florida has been mixed 
and somewhat confusing. There is 
much room for trial courts to 
exercise discretion and to make 
factual determinations to decide 
whether foreign courts have 
properly entered orders in 
compliance with the Act and 
whether or not to take jurisdiction 
under the provisions of the Act.!® If 
Florida courts can make such 
determinations by looking into 
whether other courts comply, then 
foreign courts can and will similarly 
scrutinize Florida judgments. 
Therefore, the Florida judgments 
should spell out compliance with 
the Act and the facts upon which 
the judgment is based so as to 
secure them from attack ina foreign 
jurisdiction. 


Trial Judges Can Make Act Work 


It is mainly up to the trial judge to 
make the Act work. It must work as 
one of the deterrents to the all too 
common phenomenom of child- 
snatching, forum shopping, 


visitation retention and _ bitter 
parent frustration. The purpose 
clause of the Act!® should be read 
and reread so that the courts will 
aim to limit areas of jurisdiction, 
rather than to proliferate them. 
However, the trial judges are on the 
firing lines between the warring 
contestants. To resolve questions of 
custody, even as to the initial 
question of jurisdiction in an 
interstate dispute, in many cases, in 
the well-informed opinion of 
Professor Bodenheimer, “requires 
almost super-human powers.”!® 
The appellate courts must, 
therefore, give the necessary 
guidelines to implement the Act. 

On January 23, 1979, Senator 
Malcolm Wallop'® introduced the 
Parental Kidnapping Prevention 
Act of 1979; a similar bill has been 
introduced in the House of 
Representatives by Florida 
Congressman Charles E. 
Bennett.!® If passed in substantially 
similar forum, the legislation will 
have sweeping effects in three 
general areas. 

First, the legislation will amend 
the United States Code! by 
adding a section which mandates 
full faith and credit to child custody 
determinations.'!°® Second, the 
legislation amends the Parent 
Locator Service provision!" of the 
Social Security Act!!! to assist in 
locating parents who conceal their 
children. The third significant 
portion of the legislation amends 
the federal kidnapping law by 
making it a misdemeanor for a 
“contestant” to transport a child 
across state lines in violation of a 
custody decree which, under this 
legislation, would be entitled to full 
faith and credit.'!2 This section of 
the legislation provides further that 
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60 days after notifying local law 
enforcement authorities and the 
Parent Locator Service, the FBI 
may begin an investigation. 

At the federal level governmental 
policy has been one of “hands-off” 
in childnapping cases!!* making 
Wallop’s proposal a necessity in 
order to obtain federal assistance in 
this area. A thorough reading of 
Senator Wallop’s proposed 
legislation shows that while the bill 
provides some powerful tools for 
the prevention of childnapping, the 
harshness of the criminal sanctions 
is tempered by the affirmative 
defenses provided for in the Act 
where the kidnapped child is 
returned unharmed.!"4 

The UCCJA is helpful because it 
deters the second court from 
assuming jurisdiction and issuing a 
conflicting order, but it is of no help 
where the child-snatcher does not 
apply for an order to the second 
court.!'5 It is, therefore, readily seen 
that the Act alone will not solve the 
problems of child-snatching. On 
the international scene, it will take 
treaties and conventions, 
international meetings for which 
are now being held. Here in the 
United States, consideration should ' 
be given to full support of the 
proposed federal legislation of 
Senator Wallop and our own 
Congressman Charles E. 
Bennett.!!6 oO 
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with the ins and outs of government 
and other legal requirements. And 


our cultivation abilities are extensive: 


the most sophisticated cash 
management system, automated 
securities clearing system, and 
investment capabilities available 


* in the Southeast. 

The Florida National trust officers 
can give your clients expert help. 
Now — in time for prudent planning 
before next tax season. 

We welcome a consultation 
with you or your client. Call or write 
Walt Jennette, Florida National 
Trust Services, 214 Hogan Street, 
Jacksonville, Florida 32231, (904) 
359-5315. 


FLORIDA NATIONAL 
TRUST SERVICES 


People who know how. 


cs 
Florida 
National 
Florida “Y 


“A lawyer without history 
or literature is a mechanic, 


a mere working mason. . . 
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Sir Walter Scott, Guy Mannering, 1815 


Distinguished quotations for attorneys, judges and 
their friends. Perfect to give — or to receive. 


PEN AND PARCHMENT GALLERY offers only stylishly-printed, elegantly-framed 
quotations for office or home. Printed on heavy deluxe Parchtone, double-matted and framed in 
gold- or silver-toned metal or natural oak, these distinguished quotations reflect the excellence 
and special values of the law. Each quotation includes complete citation or attribution. As a 
special service for an additional fee, we will custom design and print any quotation of your 


choosing from the public record. 


*(A) Power may be justly compared to a great 
river. While kept within its due bounds it is both 
beautiful and useful; but when it overflows its 
banks it is then too impetuous to be stemmed and 
bears down all before it and brings destruction 
and desolation wherever it comes. Andrew Hamilton, 
defense attorney in the trial of John Peter Zenger, New York (1735) 


(B) The law, in its majestic equality, forbids the 
rich as well as the poor to sleep under bridges, to 
beg in the streets, and to steal bread. Le Lys Rouge (1894) 


(C) The thin disquise of “equal” accommodations 
for passengers in railroad coaches will not mislead 
any one, nor atone for the wrong this day done. 
Plessy v. Ferguson, 163 U.S. 537, 562 (1896) (Harlan, J., dissenting) 
(D) Deceive not thy physician, confessor nor 
lawyer. Jacula Prudentum (1651) 

-(E) A lawyer without history or literature is a 


mechanic, a mere working mason. . . Sir Walter Scott, 
Guy Mannering (1815) 


(F) The power to tax is not the power to destroy 
while this Court sits. Panhandle Oil Co. v. Mississippi ex rel Knox, 
277 U.S. 218, 223 (1928) (Holmes, J., dissenting) 


(G) The life of the flaw has not been logic: it has 


been experience. Oliver Wendell Holmes, Jr.— The Common Law 
(1891) 

(H) It is emphatically the province and duty of the 
judicial department to say what the law is. Marbury. 
Madison, 1 Cranch 137, 177 (1803) 

*(1) The First Amendment 

*(J) The Fourth Amendment 

(K) The Seventh Amendment 


Other Suggestions: 
(L) Seest thou a man diligent in his business? He 
shall stand before kings. The Bible: Proverbs 22:29 
(M) The anchor heaves /the ship swings free/the 
sails swell full/To sea, to sea! Thomas Lovell Beddoes, Sailor's 
Song 
(N) Life is short, the art long, timing is exact, 
experience treacherous, judgment difficult. 
Hippocrates, Aphorisms 


(O) Insanity is often the logic of an accurate mind 
overtaxed. Oliver Wendell Holmes, The Autocrat of the Breakfast Table 
(1858) 


(P) Custom quote of your choice. Type precisely 
on separate sheet. 


* Available in 16x20 only 


Gold-tone or silver-tone, 12x16-$45; 16x20-$55; Oak: 12x16-$60; 16x20-$70. Order three, deduct $10 from total. Order six, deduct $25 from 
total. Custom quotes: type quote and citation as you wish it to appear. Add $50 for first custom order; additional orders for same quote are at 


regular price. 


Pen & Parchment Gallery, P.O. Box 7864, St. Pete, FL 33734 a 12 x 16 16 x 20 2 
e 
Name Send to recipient below with card 0 
indicating gift from party named at left 
Address Name 
City State Zip Address 
= . Enter letter of quote 
All prices include shipping and Florida City State Zip in box indicating Qty. discount 
sales tax. Allow four weeks for delivery. size and frame choice Custom quote 
IF NOT SATISFIED, RETURN WITHIN 15 DAYS FOR FULL REFUND bi TOTAL 
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Children’s Health 
Programs Florida 


By G. L. Schiebler, M.D. 


The formation in 1973 of the 
Children’s Medical Services (CMS) 
organization within the Depart- 
ment of Health and Rehabilitative 
Services was the keystone that 
allowed the development and 
funding of a panorama of children’s 
programs in the State of Florida. 
Children’s Medical Services was the 
platform from which efforts could 
be catapulted relating to enhanced 
health for children with special 
problems—particularly those that 
have long-term chronic disease. 
CMS provided the status in state 
government to allow an 
administrative unit to speak 
solely for infants, children 
and adolescents. CMS was 
an outgrowth of the original 
Crippled Children’s Organi- 
zation in Florida which had 
been established in 1929. 

Thus today, on its 50th 
anniversary — simultaneous with 
the International Year of the 
Child—CMS is the highest level 
organizational unit representing 
children in any state government. 
This vantage point more easily 
allows the coalescence of forces 
and advocates of children and their 
special needs. 

Equally essential to the success of 
the CMS programs was the decision 
of the Florida Pediatric Society 
(FPS) to hire a lobbyist who would 
represent the organization and its 
legislative goals. These goals were 
closely related to those of CMS. 
The presence of such a lobbyist in 
Tallahassee throughout the year 
developed further the image of the 
Florida Pediatric Society and its 
special relation to CMS. 

This lobbyist could represent 
children’s causes and needs 
throughout the year. Such a 
presence is becoming increasingly 
necessary, particularly since with 
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each advancing year legislative 
committees are meeting throughout 
the year, prior to the annual formal 
spring session. 

It also gave the Florida Pediatric 
Society the opportunity to monitor 
the implementation of new 
legislation and associated rules and 
regulations. This is just as essential 
as securing the passage of a law 
through the legislature. Many 
advocacy groups have been 
successful in passing pro-children’s 
legislation, only to fail when they 


lacked the resources to carefully 


watch the implementation of the 
law. 

The lobbyist taught the 
pediatricians and their allies the 
workings of the legislature. Such 
special knowledge is of the essence 
if one is to achieve success in that 
cauldron of legislative activity— 


Tallahassee. It included: (1) 
knowing the power structure of the 
House and Senate and the 
differences in their rules and 
philosophy; (2) getting acquainted 
with the key members of the 
legislature—ones who have the 
capacity of making decisions; (3) 
ascertaining which pediatricians 
knew such legislators best; (4) 
understanding the committee and 
subcommittee system; (5) knowing 
the process of getting a bill on the 
agenda of a committee or on the 
floor of either chamber; (6) timing 
the maximal impact on the involved 
legislators at the appropriate time 
in the process; (7) learning 
how to present the key 
facts in a concise and clear 
fashion; and, (8) being able 
to achieve maximal 
coalescence of efforts 
with involved legislators without 
causing a counter-reaction of irrita- 
tion and even anger. All these, and 
many more, techniques must be 
mastered by any individual who 
expects to compete successfully for 
the attention and support of 
legislators, both for conceptual 
ideas encompassed in legislative 
bills and the associated funding so 
necessary to the implementation of 
such legislation. 

Pediatricians alone often cannot 
muster the full support of all the 
involved legislators. Fortunately, 
the Florida Pediatric Society (and 
indirectly, CMA) on many key 
issues was able to get the support of 
the Florida Medical Association, 
members of the Florida Voluntary 
Health Association, and the 
coalition of over 30 child advocacy 
organizations, meeting under the 
leadership of Florida’s Center for 
Children and Youth. The latter is an 
organization committed to 
addressing all the challenges of 
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Children’s Health 
Programs in Florida 


infants, children and adolescents— 
not only health and nutrition. 

This alliance of forces over the 
years, in concert with many 
committed legislators, has been 
instrumental in the passage of much 
pro-child legislation. Some of this 
legislation has become the model 
for other states and even the federal 
government. Such legislation 
would include: (1) the law relating 
to the enhancement of the role and 
scope of Children’s Medical 
Services; (2) allowing the funding 
of individuals with chronic illnesses 
past the age of 21 years, if they had 
been sponsored by CMS prior to 
that time; (3) the Neonatal/ 
Perinatal law establishing Florida’s 
program for premature babies and 
newborns with special programs, 
along with the much _ needed 
funding for this program; (4) the 
neonatal insurance law making it 
mandatory that in all family 
insurance polices, coverage for the 
infant would begin from _ the 
moment of birth, without any 
exclusion clauses up to a certain 
age; (5) the revision of the adoption 
statute to allow families at all 
income levels to adopt children 
with long-term chronic and very 
expensive diseases—and to’ have 
CMS fund the costs of such health 
care (this rapidly increased the 
number of children adopted into 
families and allowed such children 
to have a more normal environment 
without the involved family having 
to absorb the fiscal impact of the 
child’s illness); (6) funding for child 
abuse programs under CMS, as 
child abuse in today’s society 
remains one of the greatest maimers 
of children; (7) passage of a 
neonatal screening law to set up a 
statewide program to check for 
those diseases and biochemical 
entities which needed to be 
identified and treated early to 
prevent or ameliorate developmental 
disabilities or retardation; and, (8) a 
law to ensure that every child at the 
appropriate age would be 
examined for scoliosis (curvature of 
the spine) to prevent serious 
deformity of the spinal column. 


Future legislative efforts will 
include the introduction of bills 
that: (a) ensure that all 
transportation costs are covered in 
the neonatal insurance act, so that 
the payment of an_ infant’s 
transportation costs to a perinatal 
center would be an intrinsic part of 
the policy; (b) a law that should 
increase the immunization rate of 
children, by exempting the 
involved health professional from 
civil suit when that health 
professional gives a state-mandated 
immunization to a child and follows 
all the standard protocols for giving 
such an immunization; and (c) 
legislation to set the temperature of 
home hot water heaters at 125°F to 
prevent many of the serious scalds 
and burns of children (besides, it 
would save energy). 

For maximal effectiveness in the 
legislative forum, such issues should 
be carefully thought through; a 
position paper should: be 
established listing the advantages of 
such legislation; the objections and 
impediments to such legislation 
should be anticipated and 
overcome; early in the legislative 
process, the sponsorship and 
prefiling of such bills should be 
obtained from committed and 
powerful legislators; identical bills 
should be introduced in both the 
House and Senate, often after 
review by the staff directors of the 
appropriate committees of the 
Senate and House, and the 
legislative liaison staff of the 
Secretary of the Department of 
HRS; the proposed legislation 
should be reviewed with the 
Governor's staff to make sure that 
there are no philosophical 
objections to such a bill which could 
result in a veto; and support from 
the natural allies of pro-children’s 
projects should be garnered. All of 
these are important! They do not 
guarantee success, but they are vital 
if any success if to be achieved at 
all. 

The children of Florida have 
been most fortunate to have had 
during this time committed “pro- 
child” Governors and a superior 
legislature with skillful staff. Their 
support for children’s programs, 
both conceptually and fiscally, has 
been a model for other states to 
emulate. 

Continued progress can be made 
if the legislature continues to see 
that such programs produce results; 


prevent duplication of costly 
medical facilities; prevent 
disability, disease, and retardation 
in children; become the health 
models from which other states 
learn; produce a favorable image 
for the involved legislators who 
have committed themselves to 
children’s projects; and result in 
programs, upon close scrutiny and 
auditing, which have a favorable 
benefit in relation to the cost. Much 
remains to be done, particularly 
coordinating all screening and 
health programs for children under 
the aegis of both the Departments 
of Health and Rehabilitative 
Services and Education. This will 
prevent costly duplication of effort 
and ensure that each child receives 
the appropriate medical care at the 
least possible cost. 

Health professionals must always 
be cognizant that they should rely 
on their professional knowledge 
and other sources to give each 
legislator and staff member the best 
possible information. Never be too 
proud to say that one doesn’t know! 
Then expeditiously seek an answer 
and promptly relay such 
information. Courteous, informed, 
consistent and persistent exposition 
of one’s position often pays great 
dividends in the legislative arena. 
Finally, for the present and future 
generations of infants, children and 
adolescents, may their supporters 
and advocates always have the 
commitment, eloquence and 
energy to represent them well. 0 


Dr. Gerold Schiebler is head of the 
University of Florida College of Medicine’s 
Department of Pediatrics in Gainesville. He 
is a long-time advocate and lobbyist for the 
health needs of children. State legislation, 
stemming in part from Dr. Schiebler’s efforts 
and the help of the Florida Pediatric Society, 
has transformed children’s health care in 
Florida into a national model. In 1973, Dr. 
Schiebler worked with the society and the 
secretary of the Depaziment of Health and 
Rehabilitative Services to restructure the old 
Bureau of Crippled Children. The new 
Children’s Medical Services was placed in 
HRS and Dr. Schiebler took a year’s leave of 
absence to reorganize CMS’s central office 
in Tallahassee. He was also instrumental in 
passage of the babies’ insurance lai: in 1972 
and with legislation in 1978 to improve early 
detection of birth defects. 
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ANSWER YOUR 
CLIENTS INVESTMENT 
MANAGEMENT NEEDS 
MAY 1500 MILES 
CLOSER THAN YOU 


Harris Trust investment expertise 
is available right here in West Palm Beach. 


When you recommend an invest- portfolio manager in selecting any further than 501 South Flagler 
ment manager to your clients, you investments to match performance Drive. 
want to be sure they'll get personal and risk objectives. A full-time So if you'd like your clients’ 
service that's supported by top- administrator handles all the assets to get personal attention and 
notch investment resources. paperwork, from paying dividends expertise, backed by extensive 


At Harris Trust, our investment to preparing anannualtaxsummary. corporate investment resources, 
specialists have a reputation for And our clients have direct access you're close to the answer. Call 
effective asset management based to the in-depth securities research James Parsons or Jay Owen at 
on years of experience. Your clients and analysis capabilities of Harris | Harris Trust, (305) 833-6650. 
work face-to-face with a personal § Bank in Chicago—without traveling 


4 HARRIS 
(RE TRUST. 


Investment Advisory Representative Office, Flagler Center, 501 South Flagler Drive, West Palm Beach, Florida 33401 
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To The Florida Bar the legal 
rights of children are not confined 
merely to a topic for its Journal. For 
more than ten years the Bar has 
been interested in fitting into the 
Florida school system, somewhere 
between Play-Dough and 
Shakespeare, a law studies program 
for the young people of Florida. 

Even after two turndowns for 
Law Enforcement Assistance 
Administration (LEAA) funds, the 
Bar’s interest in a law education 
program (which would include 
civil, criminal, juvenile law 
awareness) for Florida’s school 
children did not subside. In January 
1977, Ann Marie Karl joined the Bar 
staff to coordinate the efforts to 
fund and create such a statewide 
program. The Bar’s program focus 
began with, and still maintains, 
providing quality in-service law 
instruction for those who would 
actually instruct the school child — 
the classroom teacher. 

Ms. Karl began immediately to 
meet with members of all levels of 
the state education and government 
systems — from the Commission of 
Education and Governor’s Office, 
to police officers and teachers — 
seeking support for the program. 
An April 1977 Florida Cabinet 
Resolution endorsing law 
education, sponsored by the 
Attorney General’s Office, the 
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Department of Education, and The 
Florida Bar, was a result of those 
efforts of cooperative work. The 
resolution made the point that 
“Students should be afforded the 
opportunity to develop skills which 
will enable them to understand the 
legal system, so that they can 
participate as responsible citizens in 
a democratic society.” 

In 1977, two counties, Dade and 
Orange, were already imple- 
menting law studies their 
districts. Dade County was the first 
school system in Florida to receive 
federal funds, Title IV-C, for 
development of a comprehensive 
law education program. The 
project, Law Education Goals and 
Learning (LEGAL), directed by 
Dr. Elaine Liftin, was formulated to 
promote student understanding 
about the criminal and_ civil- 
consumer justice systems. 

The Orange County Bar and 
School District Program began in 
1975 as a nine-week pilot course 
developed by attorney Bruce 
Flower and teacher Jim Sutton at 
Edgewater High School. Currently 
every high school, even junior high, 
and various elementary schools in 
Orange County have introduced 
law courses into their curriculum. 

Bar member Bruce Flower, 
Orlando, has been instrumental in 
conducting teacher workshops and 


Law Education 


For Florida 
Youth 


By Cheryle M. Dodd 


graduate level courses in the central 
Florida area for several years. 
Highly involved in all aspects of the 
Bar’s commitment to law education 
programs, Flower is chairman of 
the Bar’s Youth and the Law 
Committee. He also serves as 
adjunct instructor with Ann Marie 
Karl during the Bar’s summer Law 
Studies Institutes Graduate Courses 
sponsored by the Florida Youth & 
the Law project, directed by Mary 
C. Alpaugh. The project is funded 
to train teachers and juvenile 
officers throughout the state. 
Flower also answered the charge 
of then Chief Justice Ben F. 
Overton of the Florida Supreme 
Court to write a textbook for 
students on the practical aspects of 
Florida law. Student Introduction 
to Florida Law covers such topics as 
constitutional rights, Florida’s 
judicial system, juvenile courts, 
consumer law, family relations, and 
housing. The 255-page book also 
deals with school-related subjects 
of attendance, suspension, corporal 
punishment and locker searches. A 
teacher’s manual is also available 
from West Publishing Company. 
The Bar’s long sought after 
funding and statewide Florida 
Youth & the Law program 
development became a reality with 
two major events: first, an LEAA 
grant of $63,600 awarded to the Bar 
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in summer 1977, with consecutive 
funding of the same amount for 
1978-79 and 1979-80; second, the 
legislative mini-grant program 
(F.S. 233.0615) was enacted into 
law in June 1978, providing 
competitive law education mini- 
grant money for schools and 
counties. The appropriations 
totalled $150,000 for 1978; $160,000 
for 1979; and $170,000 for 1980. 

The Bar’s statewide LEAA grant, 
Florida Youth & the Law, is a 
comprehensive law education 
program, K-I2th grade, which 
provides seven to ten project 
counties each year with seed money 
for training as well as textbooks and 
classroom materials with focus on 
these topics: introduction to law, 
civil law, criminal law, juvenile law, 
law enforcement, rights and 
responsibilities, role of attorneys, 
judges and courts in our justice 
system. 

Statewide Graduate Course Law 
Studies Institutes are held each 
summer, not only for project 
county teachers, but for all 
interested teachers from 
throughout Florida. Over 40 
counties have participated in the 
summer institutes. Teachers from 
private, parochial, and state 
training schools, as well as Florida 
School for the Deaf and Blind, have 
attended. 

Mary C. Alpaugh is project 
director of Florida Youth & the 
Law. She also is a juvenile justice 
specialist with experience in 
Florida’s juvenile system, public 
schools, and grant management. 
Ms. Alpaugh joined the Bar staff in 
October 1977, and has worked with 
Ms. Karl, department director, in 
every aspect of the program to 
enable and ensure the project’s high 
success levels. 

The initial 1978-79 project 
counties were: Polk, Hillsborough, 
Pinellas, Santa Rosa, Duval, 
Escambia, Broward, and Wakulla. 
The second grant year involved 
Highlands, Jefferson, Manatee, 
Okaloosa, Palm Beach, Sarasota, 
and Seminole. The third (1979-80) 
year will include ten additional 
counties currently being selected. 

The Florida Legislature in 1978 
produced the other significant 
statewide contribution to law 
education for young people. 
Senator Curtis Peterson of Eaton 
Park and Judge Clifton Kelly of 
Polk County were key figures in 
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sponsoring and securing this 
legislative mini-grant program for 
law education. The Bar staff 
worked on a cooperative, 
informational basis with the Senate 
committees throughout the 1978 
legislative session. 

This law education funding 
program as stipulated by the 1978 
statute is “to be administered by the 
Commissioner of Education in 
cooperation with The Florida Bar 
and other appropriate organiza- 
tions and agencies.” The statute is 
not a mandatory one; it allows any 
interested public school or district 
to compete for amounts up to 
$2,500 and $15,000 respectively. 
Priority is given to proposals 
implementing the program in 
elementary grades. The first year of 
mini-grant awards (1978-79) went 
to 25 schools and districts. Written 
proposals are currently being 
drawn up for the December 17, 
1979, deadline submission date. Ms. 
Karl serves a cochairman of the 
mini-grant program funds and is 
available at the Bar Center for 
assistance. 

Local bar involvement is 
critically important, not only for 
funding qualifications and awards, 
but also for the important 
foundation, support, and resources 
that only the local bar and 
individual attorneys can provide. 
“Lawyer in the classroom” allows 
the students the opportunity to get 
to know an attorney through a 
friendly, positive, educational 
lesson and dialogue. 

A “grassroots level” approach is 
cultivated in each of the counties 
participating in the program. The 
Florida Youth & the Law Project 
helps a county to formalize a 
community law education advisory 
committee with representatives of 
the local bar, law enforcement 
agencies, youth serving agencies, 
educators, parents and other 
concerned individuals. The 
objective is to have a _ wide 
spectrum of active participants in 
order to best serve the needs of the 
law education program and, 
ultimately, the young people 
involved in studying about the law. 

The Bar’s Law Education 
Department currently runs_ the 
LEAA grant, codirects the mini- 
grant legislative programs, works 
with local bar associations, teaches 
and sponsors graduate courses, 
writes and lobbies for new sources 


of federal funds, designs teacher- 
attorney lesson manuals for the 
classroom, and will also be 
developing photo lessons on 
shoplifting and vandalism. 
Additionally, a film strip on the 
juvenile justice system, as well as a 
juvenile handbook on rights and 
responsibilities for Florida youth 
under 18 are being developed by 
Ms. Alpaugh. 

The department also publishes a 
statewide newsletter. It is mailed to 
over 800 interested agencies, 
attorneys, judges, teachers, 
officers, parents, and legislators 
throughout Florida. 

Why has The Florida Bar become 
so involved with education and 
with the young people throughout 
the state? Why did The Florida Bar 
1979 membership survey results 
show a majority of the attorneys 
think the program is important? 
Why does the Bar spend over 
$33,000 in this year’s budget for the 
law education program? Why does 
the Youth and the Law Committee 
currently budget a contribution to 
graduate courses in Duval and 
Brevard County or why does the 
Young Lawyers Section donate 
$5,000 for funding graduate courses 
or the Trial Lawyers Section donate 
$2,500 for scholarships? The 
reasons are important: young 
people need to know about the law 
and how it pervasively impacts on 
their lives; law education is a 
survival skill. Additionally, 
preventive law, as explained by 
attorneys in the classroom, serves 
the public interest. It also serves to 
educate the young citizens about 
the legal system’s operations as well 
as to inform the public about the 
role of law and the attorney in our 
society. 

It did not take an International 
Year of the Child for The Florida 
Bar to become involved with 
children. The International! Year of 
the Child will end this month; the 
Bars statewide program of law 
education will continue. In all of its 
efforts in this endeavor, the Bar 
always considers the long range 
effects its program may have on the 

Florida citizens of tomorrow. 
Hopefully it will prove to be a 
survival skill for those it reaches, not 
only giving children a knowledge of 
their own legal rights and 
responsibilities, but also a regard 
and awareness of the legal rights of 
others. 
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THE SEVEN MOST FREQUENTLY ASKED 
QUESTIONS ABOUT THE CT SYSTEM FOR 
LAW OFFICE MANAGEMENT 


Q. WHAT WILL YOUR SYSTEM DO 
FOR US? 


A. If you want to slash the amount of 
time your staff is spending on billing chores— 
by 50% or more if you’re now using a manual 
system—and increase your firm’s profits, the 
computerized C T System will help you do it. 
In addition, office efficiency will improve, 
you'll get control over cash flow and you'll be 
able to put a ceiling on back office costs. The 
System will actually pay for itself over and 
over and over. 


Q. IS OUR FIRM LARGE ENOUGH 
TO BENEFIT FROM USING 
YOUR SYSTEM? 


A. Our System is used by law firms 
throughout the country—some with as few as 
6 participants (individuals reporting time into 
the System) and one of more than 150 partic- 
ipants. Our system works for all of them. It 


will work for your firm, too. 
3 A MONTHLY SYSTEM? 

A. A monthly processing system just 
doesn’t provide the efficiency and savings 
that our daily and weekly systems do. Turn 
around time is too great, errors cannot be 
corrected quickly, and immediate, up-to-date 
billing information is almost impossible to 
obtain with a monthly system. You want a re- 
sponsive, proven system. A system that gives 
you what you want, when you want it. A 


monthly processing system won't do that. 
Our System will. 


Q. WHY DON’T YOU OFFER 


Q. WILL OUR LAWYERS HAVE 
TO CHANGE THEIR CURRENT 
TIMEKEEPING PROCEDURES? 


A. Probably not. Our System was de- 
signed by practicing |awyers working with 
the record keeping procedures familiar to 
lawyers. The minor procedural changes they 
incorporated (such as the use of activity 
codes when applicable) will actually result in 
faster, more efficient timekeeping for your 


lawyers, secretaries and clerical support per- 


sonnel. 
IN NEW EQUIPMENT? 


o) A. Not if you’re already using one of the 
more than 35 modern word processors in- 
cluded in our list of compatible input devices. 
Any competent typist can prepare your data 
on such equipment using the programmed 
procedures furnished by CTLTI. No major, 
costly additional equipment is required. 
CTLTI will convert your firm’s data to com- 
puter tape via optical scanning. 
SYSTEM? 


A. Within days of signing a CTLTI con- 
tract, we will furnish a detailed “schedule of 
conversion”’ covering each step to be taken. 
A CTLTI consultant will guide your attorneys 
and other staff members in the preparation 
of input and show you how other law firms 
are using the reports produced. Once the 
System becomes operational, a CTLTI repre- 
sentative will always be available to answer 
questions and provide assistance, if neces- 


sary. 


| C T LAW TECHNOLOGY, INC. 
a C T CORPORATION SYSTEM Company 
277 Park Avenue 
New York, N. Y. 10017 


7 CTLTI: You’ve answered many of 
my questions and I’m interested. 


Q. WILL WE HAVE TO INVEST 


Q. HOW DO WE GO ABOUT 
CONVERTING FROM OUR 
PRESENT SYSTEM TO YOUR 
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The Child Labor Aspects of 
The Fair Labor Standards Act 


By James G. Brown 


In this “Year of the Child,” it is 
interesting to note that the child 
labor provisions constitute a major 
portion of the Fair Labor Standards 
Act. This column will examine the 
child labor aspects of the Fair 
Labor Standards Act with 
particular emphasis on enforce- 
ment procedures.! 


Jurisdiction 

Because the child labor 
provisions are an integral part of the 
Fair Labor Standards Act, child 
labor coverage is coextensive with 
employer/employee coverage 
under the Fair Labor Standards 
Act. Thus, “enterprise” coverage? 
applies and an employer who 
qualifies as a covered enterprise is 
prohibited from employing 
oppressive child labor*® regardless 
of whether the work performed by 
the child is interstate or local in 
nature. If an employer does not 
qualify as a covered enterprise, 
coverage is determined on an 
individual employee basis.‘ If the 
employees’ activities are interstate 
in nature, the child labor provisions 
apply. If the activities are local, the 
child labor provisions do not apply. 


What Is prohibited? 

The child labor provisions® 
prescribe minimum ages for 
employment in various jobs and 
restrict the hours worked by minors 
in other cases. Child labor 
provisions do not cover pay or pay 
rates of minors. The minimum 
wage provisions of the Fair Labor 
Standards Act provide such 
coverage. ; 

In nonfarm employment, the 
general rule is that the minimum 
age for employment of children is 
16 years of age particularly in 
mining and manufacturing.® 
Fourteen and 15-year olds can 
lawfully be employed in 
occupations other than those listed 
in footnote 6 of this column if they 
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conform to regulations issued by 
the Secretary of Labor which place 
stringent restrictions on their hours 
worked.’ Fourteen and 15-year olds 
must be employed outside of school 
hours; not more than 40 hours in any 
one week when school is not in 
session; not more than eight hours 
in any one day when school is not in 
session; not more than three hours in 
any one day when school is in 
session; not more than 18 hours in 
any one week when school is in 
session and must be employed 
between the hours 7:00 A.M. and 
7:00 P.M. except during the summer 
(June 1 through Labor Day) when 
the evening hours are extended to 
9:00 P.M. 

The Secretary of Labor’s 
Regulations prohibit the 
employment of minors under age 
18 in certain hazardous nonfarm 
occupations.’ Many of these 
hazardous occupation orders are of 
particular note to Florida 
employers. For example, Order 
No. 2 (§570.52, 29 CFR §570.52) 
deals with motor vehicle operation 
on a public road under certain 
circumstances. This order has been 
applied to hotel bellmen: Marshall 
v. Greenwood Inn, No. 77-CL-294 
(1977) - decision of Department of 
Labor Administrative Law Judge, 
CCH Administrative Rulings 
#31,124. Order Nos. 10 and 11 deal 
with the operation or cleaning of 
certain power driven meat cutting 
and bakery machines in retail 
establishments common to Florida 
such as groceries, donut shops, etc: 
see also Opinion Letter No. 1467 
(WH-414), May 13, 1977, CCH 
Administrative Rulings #31,108 and 
Marshall wv. Winchell’s Donut 
House, No. 78-CL-347 (1978) - 
decision of Department of Labor 
administrative law judge, CCH 
Administrative Rulings #31,249. 
There are exceptions to some of the 
hazardous nonfarm occupation 
orders which make it possible to 


lobor law 


employ children under 18 years of 
age as apprentices or student 
learners under certain restricted 
conditions.® 

Farm employment is treated 
differently under the child labor 
regulations. Generally, a child 
under 12 years of age cannot be 
employed during hours when 
school is in session or outside of 
school hours on larger farms (farms 
covered by the 500 man days test in 
§13(a)6(A), 29 USC §213(a)(6)(A) 
of the Act) or outside of school 
hours on noncovered farms 
(smaller farms) without written 
parental consent. Employers may 
apply for a waiver permitting the 
employment of piece rate hand 
harvest laborers who are 10 or 11 
years of age, for up to eight weeks a 
year.!0 

Children aged 12 and 13 can be 
employed during hours when 
school is not in session only if there 
is written parental consent or 
employment is on a farm where 
parents are employed. 

Children aged 14 and 15 can be 
employed but only during hours 
when school is not in session. 

Like nonfarm occupations, the 
Secretary of Labor has determined 
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certain farm occupations to be 
hazardous and has prohibited the 
employment of children under 
certain ages in these occupations. 
Unlike the nonfarm occupations, 
the minimum wage for employ- 
ment in these occupations is 16 
years of age. Typical hazardous 
farm occupations are operating a 
tractor of over 20 PTO horsepower, 
operating hay mowers, corn pickers 
and picking fruit from a ladder or 
scaffold at a height of over 20 feet.! 
Exemptions from the 16-year old 
age requirement for hazardous 
farm occupations are available to 
student learners under a special 
student learner exemption” and to 
children who qualify under federal 
service exemptions!? and 
vocational agriculture training 
exemptions.!* 


Child Labor Exemptions 


The child labor provisions of the 
Fair Labor Standards Act are laced 
with a number of statutory 
exemptions which grant relief from 
the child labor restrictions. 
Prominent among these exemptions 
are the following: 

1) Parental Employment— 
children under the age of 16 outside 
of agriculture can be employed by 
their parents or persons standing in 
the place of their parents in 
occupations other than manufac- 
turing or mining or those found 
hazardous by the Secretary of 
Labor: §3(1), 29 USC $203.(1). 
However, this exemption does not 
allow children to be employed 
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outside of school hours. This 
parental exemption is narrowly 
construed and applies only when 
the child is employed exclusively 
by the parent, not where the child 
assists the parent in work for the 
parent’s employer: §570.126, 20 
CFR §570.126. There is also a 
parental exemption to the 16-year 
old age limit for hazardous farm 
work expressed at §13c2, 29 USC 
§213(c)(2) of the Fair Labor 
Standards Act. 

2) Employment as an Actor or 
Performer. Section 13(c)(3), 29 
USC $§213(c)(3) of the statute 
provides that child labor provisions 
do not apply to any child employed 
as an actor or performer in motion 
pictures or theatrical productions or 
radio or television productions. 

3) Newsboys. Section 13d, 29 
USC §213(d) of the Act provides 
that the child labor provisions do 
not apply to newsboys. 

4) Homeworkers Making 
Evergreen Wreaths. Section 13(d), 
29 USC §213(d) of the statute also 
provides this exemption. 

5) Overseas Employment. Child 
labor provisions do not apply to 
overseas employment: $13(f), 29 
USC $213(f) of the statute. 

6) Farm Exemptions. These 
provisions have been treated under 
the section of this column dealing 
with farm coverage. The “relaxed” 


restriction on child labor in a farm 


setting actually represent 
exemptions from the general 
statutory scheme: see $13(c)(1)(A) 
(B)(C), 29 USC $213(c)(1)(A)(B) 
(C), lessened age restrictions, and 
§13(c)(4)(A)(B), 29 USC 
§$213(c)(4)(A)(B) for the hand 
harvest exemptions. 


Enforcement 


Enforcement of the child labor 
provisions is vested in the Wage and 
Hour Division of the US. 
Department of Labor. An 
employer’s initial experience with 
the child labor provisions may very 
well come about as the result of a 
“compliance review’ by a 
compliance specialist of the Wage 
and Hour Division. Compliance 
reviews take the form of 
unannounced visits to an 
employer’s place of business.!> The 
compliance officer may be making 
a routine investigation, or, as is 
more likely, may be acting on an 
employee complaint. 

Once a compliance review is 


underway, the investigator will 
probe for child labor violations 
regardless of whether they were 
contained in the triggering 
complaint. The investigation may 
take days or weeks. At the 
conclusion of the investigation, the 
investigator will usually seek an 
“exit interview” or conference in 
which he details the findings of his 
investigation. If child labor 
violations have been found, the 
investigator will present the 
employer with Form WH-103 
entitled “Notice To Employer 
Employment of Minors Contrary to 
the Fair Labor Standards Act.” The 
form will detail the number of 
violations, the names and birthdates 
of the minors involved, the periods 
of the alleged illegal violations and 
the child labor standards violated. 
This form activates a complex 
administrative process which can 
result in the assessment of civil 
money penalty fines of up to $1,000 
per child labor violation. 

An employer presented with such 
a form should not hesitate to 
question the investigator as to his 
investigation and the specifics 
thereof. The form is summary in 
nature and the employer should not 
be reluctant to establish the 
specifics of each alleged child labor 
violation. 

Once the investigation is 
concluded, the child labor aspect of 
the investigator's file is forwarded 
to another echelon of the 
Department of Labor for the 
possible assessment of civil money 
penalties pursuant to §16(e), 29 
USC §216(e) of the Act and Part 579 
of the Child Labor Regulations, 29 
CFR, Part 579, Chapter V.'® The 
Employer should proceed _ to 
conduct his own investigation of the 
matter including statements and 
affidavits where necessary. This 
material together with a position 
letter should be forwarded to the 
Department of Labor. The position 
letter, where applicable, should 
stress the factors enumerated in 
§16(e) of the statute, 29 USC 
§216(e) and §579.5,29 CFR §579.5 
as mitigating the civil money 
penalty, i.e. small size of business, 
no prior violations, etc. 


In a few weeks or months the 
employer will receive a certified 
letter relative to the assessment of 
civil money penalties. Payment of 
the amounts assessed will be 
demanded. Of course, all of this 
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will have occurred without a 
hearing of any type. Accordingly, 
the letter will inform the employer 
that he has 15 days to file exceptions 
to the determination and 
assessment pursuant to §579.6 29 
CFR §579.6. The exceptions should 
be in letter form and detail the areas 
of disagreement. Once exceptions 
are filed an administrative hearing 
before an administrative law judge 
pursuant to §580.1 et seq, 29 CFR 
§580.1, will be held. The hearing is 
formal in nature and allows an 
employer his day in court. An 
employer can call witnesses and 
present evidence pursuant to 
§580.22, 29 CFR §580.22. 
Subsequent to the hearing, the 
employer can file proposed 
findings of fact, conclusions of law, 
a proposed order and a supporting 
brief: §580.31, 29 CFR §580.31. The 
administrative law judge then 
renders his decision which becomes 
the final decision in the 
administrative process: §580.32, 29 
CFR $580.32. 

Any amount assessed either as a 
result of failure to take timely 
exceptions or a decision of the 
administrative law judge can be: 


1) Deducted from any sums 
owing by the United States to the 
person charged: §16(e)(1) of the 
Act, 29 USC §216(e)(1) and 
§579.8(1), 29 CFR §579.8(1). 

2) Recovered in a civil action 
brought expressly for the purposes 
of collection pursuant to §16(e) (2) 
of the Act, 29 USC §$216(e)(2): 
Marshall v. Fleur de Leis 
Apartments, ___ F.Supp. —_.,, 23 
WH Cases 720 (W.D. La. 1977), 83 
LC #33,633. 


3) Ordered by acourtinanaction 


brought under §17, 29 USC §217 of 
the Act to enjoin violations of 
§15(a)(4) of the Act, 29 USC 
§215(a) (4). 

The above scenario illustrates the 
typical case with respect to the 
assessment of civil money penalties 
under the child labor provisions of 
the Fair Labor Standards Act. 
Employers should be aware that the 
assessment of civil money penalties 
is not the only penalty that can 
befall them for violations of the 
child labor provisions. Although 
rarely used in this day, a “hot 
goods” injunction enjoining the 
shipment of goods made by child 
labor can be sought pursuant to 


§12(a), 29 USC §212(a) of the Act: 
Tobin v. Grant, 79 F.Supp. 975 
(D.C. Calif. 1948), 8 WH Cases 361. 

An injunction restraining future 
child labor violations can be 
obtained under $17, 29 USC §217 of 
the Fair Labor Standards Act: 
Schultz v. Salinas, 416 F.2d 412 (5th 
Cir. 1969), 19 WH Cases 159; 
Hodgson v. Griffin and Brand, Inc., 
471 F.2d 235 (5th Cir. 1973), cert. 
Games 414 U.S. 819, 20 WH Cases 
1051. 

A criminal penalty under $16(a), 
29 USC §216(a) of the Act can also 
be sought for violation of the Act’s 
child labor provisions. The criminal 
penalty could subject the violator to 
a fine of not more than $10,000 or to 
imprisonment for not more than six 
months, or both. However, no 
imprisonment attaches until a 
second conviction. 

Because of the extensive 
administrative and judicial 
remedies available for child labor 
violations under the Fair Labor 
Standards Act, the Fifth Circuit 
Court of Appeals in Breitwieser v. 
KMS Industries, Inc., 467 F.2d 1391, 
(5th Cir. 1972) cert. denied 410 U.S. 
969, 20 WH Cases 899, held that 
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there is no private cause of action 
for child labor violations. 


Child Labor Concepts and 
Defenses 


This column will conclude by 
listing a number of concepts and 
defenses which can be present in a 
child labor case. 

1) “Employed By.” This concept 
is usually invoked when an 
employer claims that he has no 
knowledge of minors in his employ 
and certainly did not consent to the 
minor’s employment. This 
argument is usually rejected, the 
courts holding that an employer 
must be held strictly accountable 
for the child labor violations of 
subordinates: Gulf King Shrimp Co. 
v. Wirtz, 407 F.2d 508 (5th Cir. 
1969). A recent administrative law 
judge decision dealing with a 
Florida employer contains a 
detailed analysis of this concept: see 
Marshall v. Tom West, Inc., Case 
No. 78-CL-415 (1978), CCH 
Administrative Rulings #31,232. An 
extreme approach is illustrated by 
the case of Marshall v. Southern 500 
Restaurant, No. 77-CL-250 (1977), 
CCH Administrative Rulings, 
#31,149 where the administrative 
law judge held that a young friend 
who accompanied a waitress to a 
restaurant and cleaned dishes and 
washed tables but was paid by the 
waitress was employed by the 
restaurant. 

2) False Age Given by Minor. The 
fact that a minor falsified her age is 
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no defense to the assessment of civil 
money penalties. In Marshall v. 
General Motors Corporation, 
Frigidaire Division, Case No. 78- 
CL-337 (1978), CCH Administra- 
tive Rulings #31,233, an 
administrative law judge accepted 
the fact that a minor falsified her 
age but assessed the maximum 
penalty, noting that an employer 
can escape such liability by 
requiring the minor to present an 
age certificate. 

3) Lack of Specifics With Respect 
to the Child Labor Allegations. 
Employers facing a child labor 
proceeding should not hesitate to 
seek specifics on each charge from 
the government. A routine request 
for statements and affidavits in the 
government’s possession should be 
made pursuant to the Freedom of 
Information Act. The government’s 
probable response will be a refusal: 
see Usery v. Security Bank & Trust 
Company, Case No. 77-CL-202 
(1976), CCH Administrative 
Rulings #31,076. But this avenue 
should be exhausted. An interesting 
spectacle with regard to a 
government refusal to supply 
specifics on each child labor 
violation was presented in Marshall 
v. Shoney’s Big Boy Enterprises, 
Inc., Case No. 77-CL-215 (1978), 
CCH Administrative Rulings, 
#31,193, where the administrative 
law judge became so incensed at 
the government’s refusal to supply 
specifics on each child labor 
violation that she granted the 
employer’s motion to dismiss. 

4) Constitutionality of §16e of the 
Fair Labor Standards Act. This 
defense has been successfully 
raised by an employer. In Jerrico, 
Inc. v. U.S. Department of Labor, 
—— F.Supp. ——, 24 WH Cases 
103 (D.C.D.C. May 7, 1979), 86 LC 
#33,775, a federal district judge in 
the District of Columbia held that 
§16(e) of the Fair Labor Standards 
Act was unconstitutional and 
violated the due process clause of 
the fifth amendment. The judge 
enjoined the Department of Labor 
from enforcing §16(e) against the 


employer and from _ requiring 
payment of the civil money 
penalties assessed against the 


employer. The judge reasoned that 
because §16(e) mandates that civil 
money penalties collected for 
violations of the child labor laws be 
deposited with the Department of 
Labor as reimbursement for the 


cost of enforcing the law, the 
scheme created an impermissible 
potential for bias which violated 
due process. The judge held that the 
“trial” level bias was not corrected 
by the existence of appeal 
procedures and declared §16e’s 
procedures infirm. However, the 
judge did make it clear that if the 
penalties had been deposited to the 
U.S. Treasury instead of the 
Department of Labor, the process 
would have been constitutionally 
sound. Until this decision is 
clarified or reversed on appeal, 
employers have good reason to 
attack the constitutionality of the 
child labor civil money penalty 
procedures. However, such attacks 
must be launched before the courts 
and not before an administrative 
law judge: Central Nebraska Power 
and Irr. Dist. v. F.P.C., 160 F.2d 782 
(8th Cir. 1947) cert. denied 332 U.S. 
765 (1947); see also, Marshall v. 
Winchell’s Donut House, No. 78- 
CL-347 (1978)—decision of 
Department of Labor administra- 
tive law judge, CCH Administra- 
tive Rulings #31,249. 


Conclusion 


Employers obviously face a 
welter of statutory and regulatory 
directives under the child labor 
provisions of the Fair Labor 
Standards Act. The most prudent 
step is to require unexpired age 
certificates as provided for in 
$570.36, 29 CFR §570.36 and to 
observe the statutory and 
regulatory prohibitions. Oo 


! This column will not examine the State of 
Florida child labor provisions contained at 
Chapter 450, Florida Statutes. Readers 
should be aware that the Florida child labor 
provisions often parallel the federal child 
labor provisions and, in some cases, have 
different requirements. Florida law should 
always be consulted. Where federal and 
Florida law regulate the same activity, the 
more stringent standard will apply. 

? Enterprise is defined in part at §3(r) of 
the Act, 29 USC §203(r) as: 

“(r) ‘Enterprise’ means the related 
activities performed (either through unified 
operation or common control) by any person 
or persons for a common business purpose, 
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and includes all such activities whether 
performed in one or more establishments or 
by one or more corporate or other 
organizational units including departments 
of an establishment operated through leasing 
arrangements, but shall not include the 
relative activities performed for such 
enterprise by an independent contractor.” 

In turn, §3(s)(1) of the Act, 29 USC 
$203(s)(1) defines enterprise engaged in 
commerce or in the production of goods for 
commerce as essentially an enterprise which 
has employees engaged in commerce or 
employees handling, selling, or otherwise 
working on goods or materials that have 
been moved in or produced for commerce 
by any person and whose annual gross 
volume of sales made or business done is not 
less than $250,000 (exclusive of excise taxes 
at the retail level which are separately 
stated). Enterprise coverage for retail and 
service, establishments, laundries and dry 
cleaning, construction and hospitals and 
educational institutions is defined at §3(s) (2) 
through 3(s)(5) of the Act. 29 USC §203(s) (2) 
through 203(s)(5). 

3“QOppressive child labor” is defined at 
§3(1) of the Act, 29 USC §203(1) as follows: 

“(1) ‘Oppressive child labor’ means a 
condition of employment under which (1) 
any employee under the age of sixteen years 
is employed by an employer (other than a 
parent or person standing in place of a parent 
employing his own child or a child in his 
custody under the age of sixteen years in an 
occupation other than manufacturing or 
mining or an occupation found by the 
Secretary of Labor to be _ particularly 
hazardous for the employment of children 
between the ages of sixteen and eighteen 
years or detrimental to their health or well- 
being) in any occupation, or (2) any 
employee between the ages of sixteen and 
eighteen years is employed by an employer 
in any occupation which the Secretary of 
Labor shall find and by order declare to be 
particularly hazardous for the employment 
of children between such ages or detrimental 
to their health or well-being; but oppressive 
child labor shall not be deemed to exist by 
virtue of the employment in any occupation 
of any person with respect to whom the 
employer shall have on file an unexpired 
certificate issued and held pursuant to 
regulations of the Secretary of Labor 
certifying that such person is above the 
oppressive child-labor age. The Secretary of 
Labor shall provide by regulation or by 
order that the employment of employees 
between the ages of fourteen and sixteen 
years in occupations other than 
manufacturing and mining shall not be 
deemed to constitute oppressive child labor 
if and to the extent that the Secretary of 
Labor determines that such employment is 
confined to periods which will not interfere 
with their schooling and to conditions which 
will not interfere with their health and well- 
being.” 

4 Section 12(c) of the Act, 29 USC §212(c) 
incorporates this individual employee 
coverage aspect when it states: 

“No employer shall employ any 
oppressive child labor m commerce or in the 
production of goods for commerce or in any 
enterprise engaged in commerce or in the 
production of goods for commerce.” 

Commerce is defined at §3(b) of the Act, 
29 USC §203(b) as trade, commerce, 
transportation, transmission or 
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communication among the several states or 
between any state and any place outside 
thereof. 

5 The child labor provisions are contained 
in the statute and extensive regulations 
issued by the Department of Labor and 
located at 29 CFR, Chapter V, Part 570. See 
also: Commerce Clearing House, Labor Law 
Reporter #23,700 et seq. and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual 96:21 to 96:167. 

® Under $570.33, 29 CFR, Chapter V, Part 
570 (Commerce Clearing House, Labor Law 
Reporter, #23,713.03, and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual, 96:35), it is unlawful to employ 
children under the age of 16 in the following 
occupations: 

1) Manufacturing occupations. 

2) Mining occupations. 

3) Processing occupations. 

4) Occupations requiring the performance 
of any duties in workrooms or workplaces 
where goods are manufactured, mined, or 
otherwise processed. 

5) Occupations which involve the 
operation or tending of hoisting apparatus or 
any power-driven machinery other than 
office machines. 

6) The operation of motor vehicles or 
service as helpers on such vehicles. 

7) Occupations (except office or sales 
work) connected with: 

a) Transportation of persons or property 
by rail, highway, air, water, pipeline, or 
other means. The exception for office and 
sales work is inapplicable to work 
performed on trains, motor vehicles, 
aircraft, vessels, or other media of 
transportation. 

b) Warehousing and storage. 

c) Communications and public utilities. 

d) Construction, including demolition and 
repair. The exception for office and sales 
work is inapplicable to work at the actual site 
of construction operations. 

7 These regulations are found at §§570.34 
and 570.35, 29 CFR, Chapter V, Part 570 
(Commerce Clearing House Labor Law 
Reporter, #23,713.04 and 23,713.05 and 
Bureau of National Affairs Reporter, Wages 
and Hours Manual 96:35 through 96:37). 

§ Pursuant to his authority, the Secretary 
has issued 16 hazardous nonfarm occupation 
orders: §§570.50—570.68, 29 CFR Chapter 
V, Part 570 (Commerce Clearing House 
Labor Law Reporter #23,720 et seq. and 
Bureau of National Affairs Reporter, Wages 
and Hours Manual 96:49—96:119). 

* Section 570.50(b) and (c), 29 CFR 
Chapter V, Part 570 (Commerce Clearing 
House Labor Law Reporter #23,720.50 and 
Bureau of National Affairs Reporter, Wages 
and Hours Manual 96:99). 

1 Section 13c4, 29 USC 213(c)(4) Fair 
Labor Standards Act and §575.1 et seq., 29 
CFR 575.1 (Commerce Clearing House 
Labor Law Reporter #23,723 and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual 96:131). 

1 See §570.7, 29 CFR Chapter V, Part 570 
(Commerce Clearing House Labor Law 
Reporter #23,721.71 and Bureau of National 
Affairs Reporter, Wages and Hours Manual 
96:120) for a complete listing of hazardous 
farm occupations. 

12 §570.72(a), 29 CFR Chapter V, Part 570 
(Commerce Clearing House Labor Law 
Reporter #23,721.72(a) and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual 96:122). 


"8 Section 570.72(b), 29 CFR Chapter V, 
Part 570 (Commerce Clearing House Labor 
Law Reporter #23,721.72(b) and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual 96:122). 

M4 Section 570.72(c), 29 CFR Chapter V 
Part 570 (Commerce Clearing House Labor 
Law Reporter #23,721.72(c) and Bureau of 
National Affairs Reporter, Wages and Hours 
Manual 96:123). 

15 There is nothing in the Fair Labor 
Standards Act which allows a Wage and 
Hour Division investigator immediate and 
unbridled access to an employer's place of 
business and records. The investigator can 
be asked to make an appointment at a more 
convenient time. However, sheer 
intransigence with respect to access will do 
nothing but alienate the investigator and 
eventual access can be gained: §§9 and 11, 29 
USC 209 and 211, Fair Labor Standards Act. 

16 In Florida, the child labor portion of the 
file is usually forwarded to the Assistant 
Regional Administrator for Wage and Hour, 
U.S. Department of Labor, 1371 Peachtree 
Street, N.E., Room 331, Atlanta, Georgia 
30309 as the Secretary of Labor’s designated 
representative pursuant to §579.1(b), 29 
CFR §579.1(b). 
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Steps 


to a More 
Future 


We administer nine 
specially-tailored 
insurance plans for The 
Florida Bar...all designed 
to make the future more 
secure for you, your 
family, your employees 
and your practice. Write 
or call for details today. 


Major Medical Expense 
up to $250,000 in protection for you, your 
employees and eligible family members 


Super Major Medical Expense 
up to $250,000 in benefits over and above 
your existing insurance 


Hospital Indemnity 

$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members 


Group Life Insurance 

$10,000 low cost life insurance for the 
attorney, simultaneously providing financial 
assistance to The Florida Bar Foundation 


Individual Retirement.Account 
(IRA) 

tax-deductible contribution up to 15% 

of your income — to amaximum of $1,500 — 
each year 


Disability Income Protection 

up to $400 per week income protection for 
you and your employees for accident 

and sickness 


Accidental Death and 


Dismemberment 
up to $200,000 low cost 24-hour accident 
protection for you and your employees 


Workers’ Compensation 
protection for your statutory liability under 
Florida’s Workers’ Compensation Law 


Life Insurance 
up to $100,000 low cost term protection for 
you and your employees 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 


Poe and Associates, Inc. 
PO. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 
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1 
© Major Medical Group Life © Accidental 
Expense Insurance Death and 
© Super Major Individual Dismemberment 4 
Medical Expense Retirement OO Workers’ 
CO Hospital Account (IRA) Compensation 
Indemnity O Disability Income Life Insurance 
Protection 
4 Name 
Address 
City State Zip. 4 
Telephone Date. i 
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The Rights of the Child Under the 
Florida Uniform Gifts to Minors Act 


By Jack Lee Orkin 


The Florida Gifts to Minors Act, 
F.S. Ch. 710, (hereinafter called the 
Act), has as its purpose the 
simplification and minimization of 
the cost of the making of gifts to 
minors. Prior to the Act, the making 
of a present gift to a minor in order 
to accomplish the income, gift and 
estate tax planning motives of the 
donor usually involved the 
incurrence of significant expense 
for legal services and court fees for 
the establishment of either a 
guardianship or an express trust. 
Rather than reviewing the personal 
motives of and tax consequences to 
the donor, this note will be devoted 
to an analysis of the rights conferred 
upon the child when a gift is made 
pursuant to the Act because the 
donor’s personal considerations 
should not be allowed to blind the 
donor as to the rights, powers and 
benefits conferred upon the child 
nor as to the obligations, 
temptations and opportunities for 
misuse of such a gift. 

Under the Act, an adult person 
may make a gift of a security or 
money, or a life insurance policy or 
an annuity contract to a person who 
is a minor on the date of the gift.! 
Such gift may be made either 
during the donor’s lifetime 
or by his will or in a trust 
agreement. The gift is made 
by the delivery to and registering of 
the property involved in the name 
of a custodian who can only be an 
adult member of the minor’s 
family, a guardian of the minor or a 
corporate trustee.? If the subject of 
the gift is a security not in registered 
form, the custodian cannot be the 
donor. A minor is defined as a 
person who has not attained the age 
of 18 years. The term “security” 
includes any note, stock, bond, 
debenture, evidence of indebted- 
ness and other items specifically 
described in the Act but does not 
include a security of which the 
donor is the issuer.5 Life insurance 
policies and annuity contracts mean 
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only the life insurance policies and 
annuity contracts on the life of the 
minor or a member of the minor’s 
family.6 The Act specifies the 
manner in which the gift is to be 
registered to reflect that it has been 
transferred to the minor under the 
Act; for example, “John Jones as 
custodian for Timmy Jones under 
the Florida Gifts to Minors Act.”” 

By making a gift to a minor in the 
manner prescribed in the Act, the 
donor incorporates in his gift all the 
provisions of the Act® and thereby 
confers upon the minor the 
following rights and obligations: 

1. The transfer constitutes a 
present, absolute and irrevocable 
gift of the property to the child. The 
subject matter of the gift becomes 
the child’s property although 
possession is postponed until 
attainment of the age of distribution 
discussed below.® Except as 
provided by the Act, the minor’s 
guardian does not have any right, 
power, duty or authority with 
respect to the custodial property. 
The custodial property includes the 
security, money, life insurance or 
annuity policy which is the subject 
of the gift, income therefrom and 
proceeds of its sale or other 
disposition.!° 

2. The Act requires that the 
custodian pay over to the minor for 
expenditure by the minor, or 
expend for the minor’s benefit, so 
much or all of the custodial 
property as the custodian deems 
advisable for the support, 
maintenance, education and 
benefit of the minor in the manner, 
at the time or times, and to the 
extent that the custodian in his 
discretion deems suitable and 
proper. Such expenditures or 
payments are to be made with or 
without court order, with or 
without regard to the duty of the 
custodian or of any other person to 
support the minor or his ability to 
do so, and with or without regard to 
any other income or property of the 
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minor which may be applicable or 
available for any such purpose. If 
the custodian does not so pay over 
or expend the custodial property, 
the circuit court, on the petition not 
only of a parent or guardian of the 
minor but on the petition of the 
minor as well, if he or she has 
attained the age of 14 years, may 
order the custodian to make such 
expenditures or payments.!! 

It should be noted that whereas a 
guardian of the property of a minor 
is prohibited under F.S. 
§744.397(3), unless authorized by 
the court, from using the ward’s 
property for the care, support, 
maintenance or education of the 
ward if his or her parents are able to 
furnish these needs, a custodian 
does not have to evaluate the assets 
of either the minor or of his or her 
parents nor obtain a_ judicial 
determination and authorization 
for the expenditure of the minor’s 
custodial property for such 
purposes. A minor as young as 14 
years may directly petition the 
circuit court to order the custodian 
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to pay over the custodial property 
for such purposes. 

While this liberality may 
facilitate the prompt and 
continuous flow of support funds to 
the minor, it may also result in a 
dissipation of the custodial 
property and a reduction in the 
value of the gift that may have been 
made by a grandparent or other 
relative or unrelated person totally 
contrary to the donor’s intent as 
well as to the child’s best interest. 
The Internal Revenue Code acts as 
a deterrent to the possible 
avoidance of parental responsi- 
bility in that if the income earned 
from the property is used in full or 
partial discharge of any person’s 
legal obligation to support or 
maintain the minor, the amount 
used for that purpose is taxed to that 
person; whereas, to the extent that 
the income is not so used, it is 
taxable to the minor: Rev. Ruls. 56- 
484, 1956-2 C.B. 23 and 59-357, 
1959-2 C.B. 212. 

3. The Act provides a prudent 
man standard with respect to the 
investment of the custodial 
property and that the custodian 
shall not be liable for losses unless 
they result from his bad faith, 
intentional wrongdoing or gross 
negligence or from his failure to 
maintain such standard of 
prudence.!2 The Act specifically 
confers upon a minor who has 
attained the age of 14 years the 
rights: (a) to inspect the records of 
transactions with respect to the 
custodial property;!° (b) if he has no 
guardian, to designate a successor 
custodian if the current custodian 
does not appropriately designate 
his successor prior to dying or 
becoming legally incapacitated;'4 
and (c) to petition the circuit court 
for an accounting by the custodian 
or for the removal and replacement 
of the custodian for cause shown, or 
in the alternative, that the custodian 
be required to post bond.!5 
Although the Act contains 
customary “next friend” provisions 
so that the foregoing rights may be 
exercised on behalf of the minor, 
whether or not 14 years of age, by 
his guardian, parents, adult 
members of his family or legal 
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representatives, it should be noted 
that a “child” between the ages of 14 
and 17 years has the nower to 
initiate the foregoing pi: iceedings 
on his own. 

4. The minor is entitled to have 
the custodian turn over to him or 
her the balance of the custodial 
property when the minor attains the 
age of distribution provided under 
the Act. In the case of gifts made 
prior to July 1, 1973, the age of 
distribution is 21 years but in the 
case of gifts made on or after July 1, 
1973, it is 18 years. If the minor dies 
prior to attaining the appropriate 
age of distribution, the custodian is 
required to thereupon pay over the 
custodial property to the minor’s 
estate.!§ Since a person who has not 
attained 18 years of age cannot 
make a will,!7 death of the minor 
prior to attaining such age would 
result in the custodial property 
passing from the minor’s estate by 
intestacy. However, if the gift had 
been made prior to July 1, 1973, and 
the minor had attained 18 years of 
age but had not yet attained 21 
years of age, he or she would be ina 
position to execute a will and leave 
the custodial property as he or she 
saw fit in the event of death prior to 
attaining the age of distribution. No 
authority has been found as to 
whether or not the marriage of the 
minor which removes the disability 
of nonage would have the effect of 
accelerating the age of distribution 
under the Act or of permitting the 
married minor to execute a will 
prior to attaining the age of 18 years 
to dispose of the custodial property 
in the event of his or her death 
before attaining the age of 
distribution.!8 

5. Although the Act does not 
contain any specific prohibition 
against the alienation or 
encumbrance of the minor’s future 
right to possession of the custodial 
property, when the age of 
distribution is 18 years which would 
be with respect to all gifts made on 
or after July 1, 1973, the minor 
would be unable to make a binding 
agreement for the future delivery of 
the custodial property when 
possession was attained. 

Despite expense savings to the 
donor, there are inherent costs to 
the minor from a gift under the Act. 
As donee, the minor is secondarily 
liable for any gift tax due from the 
donor. The income of the custodial 
property which is retained and not 


expended for the minor’s benefit in 
satisfaction of someone else’s 
obligation to support the minor is 
subject to income tax in the hands of 
the minor. If the minor were to die, 
his or her estate might be subject to 
estate tax. 

The authorization in the Act 
permitting the custodian to expend 
the custodial property for the 
support of the minor without 
regard to the obligation of the 
parents to provide such support 
may result in an overindulgence of 
the minor and in a reduction of the 
amount ultimately received by the 
minor when he attains the age of 
distribution. The use of an adult 
member of the minor’s family 
inexperienced in investments as the 
custodian rather than a corporate 
trustee in order to save custodian 
fees may be a penny-wise pound- 
foolish decision. 

The requirement that the 
custodial property be distributed at 
age 18 without permitting the donor 
to provide a later age poses a 
danger to, and potential adverse 
effect on, the desired moral and 
financial growth and maturity of 
the minor. The consequences of the 
receipt of a substantial sum at age 
18 on the particular person must be 
carefully evaluated by any and 
every potential donor, and if the 
donor is not the parent of the child, 
consultation with the parents as to 
their wishes should be part of the 
planning of such a gift in all but the 
most unusual circumstances. The 
substantial rights and powers 
conferred by the Act upon children 
as young as 14 years of age require 
that factors other than the donor’s 
tax planning and personal motives 
be carefully considered. Oo 


! Fra. Strat. §710.03(1). 

2 Stat. §710.03. 

3 Stat. §710.03(1)(b). 

4 Stat. §710.02(12). 

5 Fra. Stat. §710.02(13). 

§ Stat. §710.02(16). 

7 Stat. §710.03(1),(2). 

Fra. Srat. §710.04(2). 

® Stat. §710.04(1) 

10 Stat. §710.02(6). 

" Fra. Stat. §710.05(2), (3). 

Fra. Strat. §710.05(5); 710.06(5). 

13 Stat. §710.05(8). 

Fra. Stat. §710.08(1). 

15 Fra. Stat. §710.09(1); 710.08(5). 

16 Stat. §710.05(4). 

17 Fra. Stat. §732.501. 

'8 Compare Fria. Stat. §§710.05(4) and 
732.501 with Fra. Stat. §§743.01, 1.01(14) 
and 744.102(6). 
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Judicial Review of Administrative Action 


By David Kerns, Delphene 
Strickland & George Waas 


Editor's Note — This is the third 
and final installment of a series on 
basic practice and procedure under 
Florida’s Administrative Procedure 
Act. The series was prepared as a 
project of the Florida Government 
Bar Association to acquaint both 
private and public sector attorneys 
with the hasic concepts of the 
APA. Previous columns discussed 
rulemaking proceedings and the 
substantial interests hearing. No 
effort has been made here to discuss 
preparation of briefs, oral 
argument, matters relating to 
additional parties, indigency 
proceedings, costs or attorneys 
fees. The editors wish to express 
their gratitude to the authors and 
Paul Lambert, president of the 
association, for their efforts in 
making this project available to 
members of the Bar. 


The Florida Appellate Rules, 
which became effective March 1, 
1978, impose upon administrative 
agencies the same requirements for 
handling appeals from final agency 
action as those imposed upon clerks 
of circuit court. There are two types 
of appeals that are available from 
administrative agency decisions: 
review of nonfinal administrative 
action! and review of final agency 
action.? 


Nonfinal Administrative Action 
A preliminary, procedural or 
intermediate agency action is 
immediately reviewable by a 
district court of appeal if review of 
the final agency decision would not 
provide an adequate remedy. For 
example, a decision of a hearing 
officer or an agency to accept 
jurisdiction over a challenge to the 
exercise of jurisdiction may be 
subject to immediate review.’ 
Review of nonfinal adminis- 
trative action is initiated by the 
filing of a petition with the district 
court of appeal.‘ The petition must 
contain a caption including the 
name of the court and the name and 
designation of at least one party on 
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each side. This petition for review 
of nonfinal administrative action 
must contain in addition to the 
caption: 

1. The basis for involving the 
jurisdiction of the court; 

2. The facts upon which the 
petitioner relies; 

3. The nature of the relief 
sought; and 

4. Argument in support of the 
relief sought and appropriate 
citations of legal authority. 

All documents upon which the 
petitioner relies in support of his 
petition for review of nonfinal 
administrative action should be 
appended to the petition and 
referenced in the petition as 
exhibits. 

If the court finds the existence of 
a preliminary basis for relief, a 
departure from the essential 
requirements of law, or that review 
of final administrative action would 
not provide an adequate remedy, 
the court may issue an order to 
show cause why the relief should 
not be granted. The opposing party 
may file a response to an order to 
show cause containing the same 
elements as set out in the petition. 
Within 20 days after the response 
(or such other time set by the court), 
the petitioner may serve a reply and 
supplemental appendix if deemed 
necessary.> No record is required in 
this type of proceeding. 


Final Agency Action 


Review of final administrative 
agency action which has been 
reduced to writing is treated in the 
same manner as any appeal as a 
matter of right. 

In order to secure judicial review, 
the notice of appeal must be filed 
with the clerk of the administrative 
agency whose decision is being 
appealed within 30 days of the 
rendition of that decision.® 
Rendition occurs on the date that 
the signed, written order is filed 
with the clerk of the administrative 
agency.’ 


The original notice of appeal 
must be filed with the agency 
whose decision is being appealed. 
That notice should be accompanied 
by the fee imposed by the 
administrative agency for 
preparation, certification and 
transmittal of the record on appeal 
to the district court of appeal. The 
appellant should contact the agency 
to determine what fee is required.® 
The original notice of appeal should 
be accompanied by a duplicate 
copy. The copy of the notice of 
appeal and the filing fee required 
by the appellate court must be filed 
with that court. The administrative 
agency clerk is required to certify 
receipt of the original notice of 
appeal to the district court of 
appeal within five days of receipt 
by the agency. A notice of filing 
should accompany the record when 
submitted to the court. 

Directions to the clerk are no 
longer necessary, but may be 
desired depending on the 
circumstances of the case. The 
appellant has 10 days from the date 
of filing the notice to direct the 
clerk of the administrative agency 
to either include in or exclude from 
the record on appeal documents 
and/or exhibits on file with that 
agency and made part of the record 
below pursuant to F.S. §120.68(5). 
Similarly, the appellant has 10 days 
from the date of filing the notice to 
designate those portions of the 
transcript of the hearing not on file 
which the appellant deems 


David Kerns is general counsel to the state 
Department of Administration in 
Tallahassee and is a member of the Bar 
Board of Governors. Delphene Strickland is 
a hearing officer with the Division of 
Administrative Hearings, Tallahassee, and a 
member of the Florida Board of Bar 
Examiners. George Waas is an assistant 
general counsel with the Department of 
Health and Rehabilitative Services, 
Tallahassee. 
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necessary for inclusion in the record 
on appeal. The agency, as appellee, 
has 20 days to direct or designate 
inclusion of additional items in the 
record. If the clerk is directed to 
transmit less than the entire record, 
the appellant must accompany the 
directions with a statement of the 
judicial acts to be reviewed. Failure 
to file directions or designations 
within this time frame will trigger 
the preparation of the record on 
appeal in accordance with the 
definition of record contained in 
Fla.R.App.P. 9.200(a)(1). 

Once the contents of the record 
on appeal are determined either by 
the passage of this time frame or 
upon receipt of designations and/or 
directions, the agency is required to 
undertake preparation of the 
record in accordance with 


Fla.R.App.P. 9.200(d). It is the duty 
of the appellant to ensure that the 
record is prepared and transmitted 


out-of-state residents. 


in accordance with the appellate 
rules. 

On or before the 50th day from 
the date of filing the notice of 
appeal, the clerk of the 
administrative agency must submit 
to all parties of record a complete 
index to the record on appeal. The 
index should contain a caption 
setting out the agency’s case 
number and court of appeal’s case 
number. The index should list each 
document by date of filing in 
chronological order or in 


accordance with the directions of 


the parties. The index should also 
contain a listing of the pages on 
which each document begins in the 
record itself. For example, the 
index may reference a motion to 
dismiss filed on November 3, 1977, 
appearing on page 37 of the record. 
Attached to the index should be a 
certificate of record prepared by 
the agency clerk or other 
designated authority (custodian of 
the records) certifying that the 
index was prepared in accordance 
with the papers and documents 
appearing in the files of the clerk’s 
office in accordance with the 
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requirements of the appellate rules 
and/or as has been directed to be 
included in the record by the 
directions furnished to the clerk by 
counsel. 

At or before 110 days from the 
date of filing the notice of appeal, 
the clerk of the administrative 
agency must transmit to the court of 
appeal a certified copy of the 
record on appeal. This is 
accomplished after all briefs have 
been submitted to the appellate 
court. The record should contain a 
cover page setting out the court, the 
parties, the appellate court case 
number and the attorneys of 
record. The first item in the record 
should be the index. Each page of 
the record should be numbered; the 
last item in the record should be a 
certificate prepared and signed by 
the person preparing the record or 
other appropriate person to the 
effect that the items contained in 
the record constitute a true and 
correct copy of all such papers and 
proceedings as they appear in the 
files in accordance with the Florida 
Appellate Rules and/or as has been 
directed to be included in the 
record by directions furnished by 
counsel. 

If the agency prepares the 
transcript of proceedings, the 
person preparing the transcript 
should certify at the end of the 
transcript that that person did in 
fact prepare the transcript from a 
tape recording or any other means 
used. The transcript should be 
placed in a_ separate binder; 
however, the index should indicate 
that the transcript is located in a 
separate binder. Of course, if the 
transcript is prepared by a court 
reporter (or other source outside of 
the agency), the agency clerk (or 
designee) may simply attach the 
transcript to the completed record 
containing the other documents and 
exhibits of record after the 
transcript is filed with the agency. 

Once the agency has completed 
the preparation of the record on 
appeal, the record remains in the 
possession of the agency until it is 
transmitted to the appellate court. 
Of course, parties and/or counsel 
may have access to the record in the 
preparation of their legal briefs. 

The clerk of the administrative 
agency (or appropriate designee) is 
required to submit the original 
documents of record to the 
appellate court unless the agency 
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enters an order retaining the 
original documents for its file and 
transmitting to the court copies of 
the documents, including original 
exhibits. That order must contain a 
detailed explanation of the reasons 
why the agency chooses to submit 
copies of the documents rather than 
the original documents themselves. 
Among these reasons are the 
following: 

l. The original documents may 
be in the possession of the Division 
of Administrative Hearings and the 
agency may not have access to the 
originals. 

2. The requirements of the 
public records law® compels the 
agency to retain the originals in 
order to make copies from the 
originals should requests under the 
public records law by made; and 

3. The size of the original 
documents could result in an 
inconsistent, bulky record being 
submitted to the appellate court 
and, by furnishing copies of these 
documents all in one size, this 
problem will be eliminated. 

The appellant has the 
opportunity to seek a stay of 
enforcement of the agency’s order 
or decision pending disposition of 
an appeal.'° The appellant should 
accompany the notice of appeal 
with a motion to stay proceedings. 
Upon receipt of such a motion 
the agency may grant the 
motion and stay enforcement of its 
order, impose conditions precedent 
upon the consideration of or 
granting of the motion, or deny the 
motion. One of the conditions may 
involve the posting of a bond." If 
the agency denies the motion or 
imposes what the appellant 
perceives to be an unreasonable 
condition, the appellant may then 
seek a stay from the appellate court 
having jurisdiction over the appeal. 
An appeal taken by an agency after 
a §120.54(4) or 120.56 proceeding 
operates as an automatic stay; 
however, the court or lower 
tribunal may upon motion vacate or 
impose conditions on the state: 
Fla.R.App.P. 9.310(b)(2). 

In an appeal of a final order 
resulting from a recommended 
order issued by a Division of 
Administrative Hearings hearing 
officer, the agency whose order is 
the subject of the appeal has the 
option of preparing the entire 
record in the manner described 
above or requesting the Division to 


VOLUME 53, NUMBER 11, DECEMBER 1979 


prepare the record to include all 
documents up to the recommended 
order in accordance with 
Fla.R.App.P. 9.200(a) or as directed 
by the parties. If this latter option is 
selected, the agency should either 
forward its request accompanied 
by appellant’s or the agency’s 
directions to the Division or request 
the Division to prepare the record 
in accordance with the appellate 
rule. Once the record is completed 
by the Division, the agency then 
supplements it by including items 
filed subsequent to the recom- 
mended order, including the final 
order, either in conformance with 
directions or the definition of 
record in the appellate rule. Upon 
completion of its preparation, the 
Division may bill the parties for its 
efforts; the agency may bill the 
appellant for its efforts upon 
completion of the preparation of 
the record. This approach allows 
for the 
documents in the record. 
Alternatively, the agency may 
submit to the Division of 


Administrative Hearings all post- 
recommended order documents 
and request the Division to prepare 
the entire record. o 


inclusion of original. 


1 Fia.R.App.P. 9.100(a) and Fua.Srart. 
§120.68(1). 

2 Fia.R.App.P. 9.110 and Start. 
§120.53(1). 

3 See Dept. HRS v. Barr, et al., 359 So. 2d 
503 (Fla. Ist D.C.A. 1978). 

4 Fia.R.App.P. 9.100(b). 

5“When the petition seeks an order 
directed to a lower tribunal the petition shall 
be accompanied by an appendix. .. .” 
Fia.R.App.P. 9.100(e) (4). 

Fra.R.App.P. 9.110(b) Copies of all 
papers must be served as prescribed by 
Fxia.R.App.P. 9.420(b). In Hines v. Lykes- 
Pasco Packing, —So.2d__._ (Fla. 2d 
D.C.A. 1979) the court held that the timely 
filing of a notice of appeal with the agency 
clerk or court confers jurisdiction. 

7 See Fia.R.App.P. 9.020(g). 

8 For example, the agency may require a 
deposit which amount will be deducted 
from the total amount required for 
preparing, certifying and transmitting the 
record on appeal. As a practical manner, 
once the agency completes the preparation 
of the record on appeal, it should then 
determine what the cost is for such 
preparation and send a certified letter to the 
appellant advising that as to the itemized 
cost and the amount due for preparing, 
certifying and transmitting the record on 
appeal. This may also include transcript 
preparation. See Fia. ApMin. Cope Rule 10- 
2.70 et seq. 

9 Fa. Stat. Ch. 119. 

10 Fia.R.App.P. 9.310. 

Fra.R.App.P. 9.310(c). 
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It’s customary to think of real property 
laws as either state statutes or common 
law. And this is generally true; however, 
several recent United States Supreme 
Court decisions could have an influence 
on realty laws in this country. 

Chicago Title has published a paper 
which examines some of these cases and 
their possible effects. The paper, entitled 
The Supreme Court and Real Property, is 
yours for the asking. 
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service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point 
of interest, we have more attorneys than 
any other organization in the country, 
outside of the government. 
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Foreign Investment in U.S. 
Real Estate: Recent Reporting 


and Disclosure Requirements 


By Robert J. Irvin 


Two federal laws that require 
disclosure of foreign investment in 
U.S. real estate have recently been 
given effect by regulation: initial 
reports on Forms BE-13A, BE-13B 
and BE-14 were required to be filed 
on or before July 23, 1979! pursuant 
to the International Investment 
Survey Act of 1976? (“Investment 
Survey Act”) and on Form ASCS- 
153 on or before August 1, 1979° 
pursuant to the Agricultural 
Foreign Investment Disclosure Act 
of 19784 (“Agricultural Disclosure 
Act”). The purpose of this article is 
to alert the Florida practitioner to 
the existence of these disclosure 
requirements and to briefly review 
some of the pitfalls that may await 
the foreign investor, parties dealing 
with the foreign investor, and their 
attorneys. 

The following example is 
designed to illustrate some of the 
different reporting and disclosure 
requirements of the Investment 
Survey Act and the Agricultural 
Disclosure Act. 

Don Fulano de Tal, a citizen and 
resident of a country in Central 
America, decides that a United 
States investment would be 
prudent at this time. Pursuant to the 
advice of John Taxsaver, his 
Florida attorney, Mr. Tal forms 
Realty N.V., a Netherland Antilles 
corporation. Mr. Tal tells Mr. 
Taxsaver that 20 percent of the 
shares of Realty N.V. will be held 
by Mr. Tal individually, 40 percent 
by Mr. Tal’s family corporation (of 
which he is chief executive officer), 
20 percent by various business 
associates of Mr. Tal, and 4 percent 
each by five of Mr. Tal’s nephews 
and nieces. 

Realty N.V. subsequently 
purchases an office building in 
Dade County, Florida, for $4 
million. On the same day, and also 
pursuant to Mr. Taxsaver’s legal 
advice, Mr. Tal’s family 
corporation, Tal S.A., closes on the 
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purchase of a $375,000 condo- 
minium apartment in Miami, and 
the purchase of 220 acres of idle 
land (formerly used for grazing 
cattle) in western Palm Beach 
County at a cost of $495,000. Tal 
S.A. intends to rent the apartment 
for part of the year and to hold the 
idle land for speculation. 

The disclosure consequences of 
these transactions can be 
summarized as follows. 

First, under the Investment 
Survey Act, Realty N.V. has 45 days 
from the date of purchase of the 
office building within which to file 
Forms BE-13A, BE-13B and BE-607 
with the U.S. Department of 
Commerce. If it fails to do so, it 
may be subject to a fine of up to 
$10,000, and any of its officers, 
directors or agents who participate 
in a decision not to file the reports 
may be subject to a similar fine, and 
to imprisonment for a term of up to 
one year. 

In addition, all persons who 
“assisted or intervened in the 
purchase” by Realty N.V., 
including the seller's lawyer (if the 
lawyer assisted in the sale), the real 
estate broker, and Mr. Taxsaver, 
must file Form BE-14 with the 
Department of Commerce within 
45 days from the date of purchase. 
(Form BE-14 identifies Realty N.V. 
as a foreign purchaser.) If any of 
them fails to do so, and if Realty 
N.V. fails to file, each of these 
persons may be subject to similar 
penalties. The Investment Survey 
Act provides, somewhat imper- 
fectly, that each report filed will be 
confidential. 

Tal S.A. must file a partially 
completed Form BE-13A, and 
Form BE-607, within 45 days from 
the date of purchase in order to 
report its purchase of a 
condominium apartment under the 
Investment Survey Act. Since its 
condominium purchase is for 
$500,000 or less, and consists of less 
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than 200 acres, Tal S.A. is exempt 
from filing Form BE-13B and any 
persons who “assisted or 
intervened” in the purchase are 
exempt from filing Form BE-14. 
On the other hand, although its 
land purchase cost less than 
$500,000, Tal S.A. must file Forms 
BE-13A, BE-13B and BE-607: the 
purchase is not partially exempt 
because it involves 200 acres or 
more. Similarly, all persons who 
“assisted or intervened” in the 
purchase must file Form BE-14. 
Because its land purchase meets the 
periodic reporting test of either 200 
acres or more, or $5 million or more, 
Tal S.A. must also file annual 
reports on Form BE-15. However, 
it does not need to file quarterly 
reports on Form BE-606 (for 
unincorporated business enter- 
prises) or Form BE-605 (for 
incorporated business enterprises), 
because neither the total assets, 
gross operating revenues nor annual 
net income is $5 million or more. 
Tal S.A. does not need to report 
its purchase of a: condominium 
apartment under the Agricultural 
Disclosure Act. However, it must 
report its purchase of 220 acres 
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within 90 days from the date of 
purchase. The land is deemed to be 
“agricultural land’’ because, 
although idle, its last use within the 
past five years was agricultural. The 
report must be filed with the local 
ASCS county office on Form 
ASCS-153. The contents of the 
report will be available for public 
inspection at the Department of 
Agriculture in Washington, D.C. 


The Investment Survey Act 


The Investment Survey Act 
appears to have been motivated 
primarily by interest in the 
investment activities of miulti- 
national corporations.’ The 
legislative history of the Act shows 
that it was not intended to provide 
company-by-company reports on 
foreign investment, however, but 
instead to provide policymakers 
with aggregate investment statistics 
for foreign investment in the United 
States, and for U.S. investment 
abroad.® 

To obtain this statistical 
information, §5 of the Act provides 
that rules or regulations issued 
pursuant to the Act “may require 
any person subject to the 
jurisdiction of the United States... 
to furnish, under oath, any report 
containing information which is 
determined to be necessary to carry 
out the international investment 
surveys and studies conducted 
under this chapter.’” The 
Department of Commerce’s 
Bureau of Economic Analysis 
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(““BEA’’)® published final 
regulations requiring reporting of 
all direct foreign investment in U.S. 
real estate, other than property held 
exclusively for personal use, in the 
Wednesday, June 6, 1979 issue of 
The Federal Register. 


e Applicability to Real Estate. A 
careful analysis of the definitions 
used in the Investment Survey Acct is 
essential to proper reporting of real 
estate transactions involving 
foreign investors. Because the Act 
focuses upon corporate invest- 
ments its definitions do not readily 
apply to the direct purchase of real 
estate. 

The Act and regulations require 
Form BE-13A to be filed by or on 
behalf of a foreign § investor 
whenever the foreign investor has 
acquired, whether directly or 
indirectly, a 10 percent or greater 
interest in a U.S. “business 


turn, a “business 


enterprise” is defined as any “. . . 
venture which exists for 
profitmaking purposes or to 
otherwise secure economic 
advantage, and any ownership of 
any real estate.”"! (Thus, under 
some circumstances acquisition of 
less than an ownership interest in 
real estate may not be covered.) 

Purchases of real estate held 
exclusively for personal use and not 
for profitmaking purposes are 
totally exempt by regulation.!? (The 
BEA considers a residence that is 
purchased and used for personal 
occupancy and that is then leased 
by an owner who intends to 
reoccupy it as real estate held for 
personal use.)!° Purchases made by 
corporations thus would not appear 
to qualify for this exemption. 


e Disclosure by the Purchaser. 
Form BE-13A solicits information 
concerning any business 
enterprise (including nonexempt 
real estate) in which a foreign 
interest is acquired on or after 
January 1, 1979. As to real property, 
the information required includes 
the name and location of the U.S. 
real estate, the amount of debt and 
equity invested in the real estate, 
the name and address of the foreign 
person or persons directly owning 
the real estate, and historical figures 
(or projections where historical 
figures are unavailable) for annual 
gross operating revenues, net 
income, number of employees and 
employee compensation. 


By regulation, the BEA has 
adopted a de minimus rule, 
requiring only minima! disclosure 
for real estate acquisitions under 
200 acres that involve a total 
purchase price of less than $500,000 
(including all investors). 
Only a few identification items 
must be completed on Form 
BE-13A, together with a notation 
giving the value of assets and 
the number of acres of U.S. 
land owned — the financial and 
operating data are not required.'4 

Whereas Form BE-13A requires 
information about the acquisition 
itself, Form BE-13B requires 
information concerning the 
identity, source of funds and capital 
structure of the foreign purchaser, 
including certain information 
concerning the beneficial owners of 
the foreign purchaser. 

The BEA does not require 
reporting on Form BE-13 of foreign 
ownership of real estate where the 
purchase was completed prior to 
January 1, 1979, or of foreign sales 
of real estate (or other nonbanking 
“business enterprises”); however, 
foreign investors may be subject to 
periodic reporting requirements 
(Forms BE-15, BE-605 and BE- 
606). Also, a Form BE-12 
“benchmark survey” is required 
once every five years for all foreign 
owned business enterprises, but one 
is not presently required.!5 

The periodic reporting 
requirements for Forms BE-15, BE- 
605, and BE-606 are generally 
applicable only where total assets, 
gross operating revenues excluding 
sales tax, or annual net income 
(whether positive or negative) are 
at least $5 million. Form BE-15 is 
also required where 200 acres of 
land or more are owned, regardless 
of the value of the land.'® The 
valuation of total assets is 
determined by generally accepted 
U.S. accounting principles," so that 
a real estate purchase that initially 
involves less than $5 million will not 
be revalued because of mere 
appreciation in the market value of 
the real estate.'8 However, 
additional infusions of capital, such 
as construction of a condominium 
or office building, will trigger the 
periodic reporting requirements.!® 

Form BE-15 requires identifi- 
cation of the U.S. business 
enterprise, operating and financial 
data for the business enterprise, 
identification of the foreign 


THE FLORIDA BAR JOURNAL 


| 
| 
| 
| 
| 
ig 


“parent” (as defined below), 
percentage of foreign ownership of 
the business enterprise and 
disclosure of the country of location 
of the foreign “parent.” 

Form BE-605 is a quarterly report 
form for transactions between U.S. 
corporations and their foreign 
“parents.” Form BE-606, which 
generally would be applicable to 
real estate ownership, is a quarterly 
report form for transactions 
between unincorporated 
business enterprises and _ their 
foreign “parents.” 

Finally, Form BE-607, filed with 
Forms BE-13A and _ BE-13B, 
requires information concerning 
the industry classification of the 
investment (real estate is 
classification 650). 


e Disclosing the Chain of 
Ownership. Form BE-13B requires 
disclosure of the name and address 
of a foreign “parent” of a U.S. 
“businesss enterprise.” A “parent” is 
defined as “a person of one country 
who, directly or indirectly owns or 
controls 10 percentum or more of 
the voting stock of an incorporated 
business enterprise, or an 
equivalent ownership interest in an 
unincorporated business enterprise, 
which is located outside that 
country.”2° 


Form BE-13B also requires some 
disclosure of the ultimate beneficial 
ownership of the foreign parent. If 
the foreign parent is owned more 
than 50 percent by another person, 
then the ownership chain must be 
traced back to the _ ultimate 
beneficial owner who is not owned 
more than 50 percent by another 
person, giving the name of each 
beneficial owner, country of 
location, and percentage ownership 
at each level.?! 


Moreover, a “person” is broadly 
defined by the Act to include an 
“associated group,”2 which is 
defined as: 


. two or more persons who, by the 
appearance of their actions, by agreement, 
or by an understanding exercise their voting 
privileges in a concerted manner to influence 
the management of a business enterprise. 
Each of the following are deemed to be an 
associated group: 

(1) Members of the same family, 

(2) A business enterprise and one or more 
of its officers and directors, 

(3) Members of a syndicate or joint 
venture, or 

(4) A corporation and 


subsidiaries; . . . . 


Thus, if an “associated group” of 


its domestic 


foreign persons owns a 10 percent 
or greater interest in U.S. real 
estate, the “associated group” must 
report its ownership as a foreign 
“parent” of an _ unincorporated 
“business enterprise.” Also, 
proceeding up the chain of 
ownership, if a foreign “parent” is 
owned more than 50 percent by a 
single foreign owner or by an 
“associated group” of foreign 
owners, then the foreign “parent” 
must disclose its beneficial 
ownership by the foreign owner or 
foreign “associated group.” As 
noted above, this process is 
repeated until the last beneficial 
owner that is owned more than 50 
percent by another “person” has 
been disclosed. 

The regulations leave open the 
definition of a family. In our 
illustration, Realty N.V. arguably 
must disclose the various ownership 
interests of Mr. Tal, the family 
corporation, Mr. Tal’s nieces and 
nephews, and possibly all of Mr. 
Tal’s business associates, as an 
“associated group” owning more 
than 50 percent of Realty N.V. 
Although difficult judgments may 
be involved as to the application of 
the regulations to a given fact 
situation, the willful failure of 
Realty N.V. to make the required 
disclosures may subject its officers 
and directors to civil and criminal 
penalties. 

e Disclosure by Persons Who 
“Assist or Intervene.” The purpose 
of Form BE-14 simply is to identify 
new foreign purchasers so that the 
BEA can then require the foreign 
purchasers to file Forms BE-13A, 
BE-13B, BE-607 and any required 
periodic reports. Accordingly, 
Form BE-14 requires only the 
identification of the person filing 
the report, the identification of the 


business 
purchased, the name and address of 
the purchaser, the value of the 


enterprise being 


transaction, and the date the 
transaction was completed. 

As noted earlier, the Act provides 
that rules or regulations issued 
pursuant to the Act may require any 
person subject to the jurisdiction of 
the United States to furnish, under 
oath, any report containing 
information which is determined to 
be necessary to carry out the 
surveys and studies conducted 
under the Act.24 Pursuant to this 
authority, the BEA requires Form 
BE-14 to be completed by: 


(A) aU.S. person—including, but not limited 
to, an intermediary, real estate broker, 
business broker, and a brokerage house— 
who assists or intervenes in the sale to, or 
purchase by, a foreign person or a U:S. 
affiliate of a foreign person of a 10% or more 
voting interest in a U.S. business enterprise, 
including real estate; or 


(B) a U.S. person who enters into a joint 
venture with a foreign person to create a U.S. 
business enterprise. 

However, the U.S. person does 
not have to ascertain the foreign 
status of the purchaser unless he or 
she has reason to believe the 
acquiring party may be a foreign 
person.%6 

The rules also provide that “if a 
U.S. person required to file a Form 
BE-14 files either Form BE-13A or 
Form BE-13B,” then Form BE-14 is 
not required, and that Form BG-14 
is not required if the foreign 
purchaser is partially exempt from 
reporting under the BEA’s de 
minimus rule.?7 

The requirement that Form BE- 
14 must be filed by “a U.S. person— 
including, but not limited to, an 
intermediary, a real estate broker, 
business broker, and a brokerage 
house—who assists or intervenes in 
the sale to, or purchase by, a foreign 
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person” is extremely broad. If read 
literally, it could include not only a 
broker, but also a seller to a foreign 
purchaser, the attorney for the 
seller, and even the attorney for the 
foreign purchaser. Although it can 
be argued that the examples 
provided in the regulation do not 
provide sufficient warning of this 
possibility, the official charged 
with administering the program, 
Mr. James Bomkamp, has 
informally advised that the BEA 
interprets its regulation to include 
all persons assisting in the purchase, 
including attorneys for both the 
seller and purchaser, but not the 
seller.*8 

A literal reading of the 
regulations would require the 
seller’s attorney to file Form BE-14 
in any event, because the U.S. 
person required to file the Form 
BE-14 would not have filed Form 
BE-13A or BE-13B. (However, the 
administrators of the Act have 
informally advised the author that a 
person required to file Form BE-14 
need not file if he receives 
“reasonable assurances” that Forms 
BE-13A and BE-13B have been 
filed.) 

Accordingly it would appear 
advisable for the seller’s attorney to 
file Form BE-14 unless the attorney 
knows that Forms BE-13A and BE- 
13B have been filed by the 
purchaser, or at the very least to 
obtain written confirmation from 
the purchaser that the required 
forms have been filed.” 

e Penalties for Failure to 
Report. Failure to timely file any of 
the required forms is punishable by 
a civil penalty not exceeding 
$10,000. Willful failure to file is 
punishable by a fine of not more 
than $10,000 and imprisonment for 
not more than one year, or both. If 
the offender is a corporation, any 


officer, director, employee or agent 
of the corporation who knowingly 
participates in a violation may be 
punished by a like fine, 
imprisonment or both.*° 


The official charged with 
administering the program has 
informally advised the author that 
the BEA will not attempt to impose 
any penalty at present for late 
filings that are made in good faith.*! 


e Dilemma of the Purchaser's 
Attorney. No countervailing public 
policy appears to prevent the 
broker, or the seller’s attorney from 
filing Form BE-14 as required by 
law. The purchaser’s attorney, 
however, may well feel that he or 
she has an ethical dilemma. 


Canon 4 of the Code of 
Professional Responsibility 
admonishes the attorney to protect 
the confidences and secrets of his 
client. DR4-101 defines a 
“confidence” as information 
protected by the attorney-client 
privilege under applicable law; and 
a “secret” as other information 
gained in the professional 
relationship that the client has 
requested be held in confidence or 
the disclosure of which would be 
embarrassing or would be likely to 
be detrimental to the client. 


Normally, all of the information 
requested by Form BE-14 will bea 
matter of public record in a Florida 
real estate transaction. The grantee 
will be identified in the deed, and 
the documentary stamps affixed to 
the deed will reflect the purchase 
price. (In some _ circumstances, 
however, the public records may 
not disclose the identity of the 
purchaser, such as where the 
purchase is accomplished througha 
land trust). Thus, the information 
required by _the form normally 
would not appear to be a 
“confidence”; nor would it appear 
to be a “Secret,” the disclosure of 
which would be likely to be 
detrimental to the client, unless the 
client does not intend to file the 
required forms. 
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In addition, neither the 
evidentiary nor the ethical aspects 
of the attorney-client privilege*® 
present a problem where a lawyer 
represents a client that the lawyer 
knows is required to file, and the 
client requests the lawyer’s 
approval or acquiescence in a 
decision not to file. In that case, it 
clearly is the lawyer’s duty to advise 
his client to comply with the law, 
and not to participate with the 
client in a willful failure to file nor to 
permit the client to violate the 
law.*8 

Another case which appears to 
present little difficulty is where a 
foreign client retains a lawyer for 
legal advice after the filing deadline 
has passed. In that case, the lawyer 
would not be a person “who assists 
or intervenes in the . . . purchase,” 
and thus should not come within the 
class of persons required to file 
Form BE-14. 

A more difficult question may 
arise, however, where an attorney 
represents a foreign purchaser in 
connection with a purchase that is 
consummated without revealing 
the identity of the purchaser on the 
public records, supplies the 
purchaser with the necessary forms, 
and then fails to receive reasonable 
assurances that the purchaser 
intends to file. Federal law appears 
to require the purchaser’s attorney 
to file Form BE-14. However, an 
exception to the attorney’s ethical 
duty under state law to maintain the 
confidences and secrets of his client 
may not exist. 

The foreign purchaser’s 
commission of: a civil offense 
depends upon a failure to act, and 
of a criminal offense upon a willful 
failure to act—rather than upon the 
commission of an affirmative act. If 
the purchaser’s attorney does not 
have knowledge that his client has 
an intention to commit a crime, the 
attorney’s filing of Form BE-14 
without his client’s consent may 
breach the attorney-client privilege 
(even though the privilege may be 
overridden by federal law). Form 
BE-14 reveals both the client’s 
identity and the client’s status as a 
foreign purchaser. Although the 
mere identity of a lawyer’s client 
usually is not protected by the 
evidentiary privilege, the client’s 
identity may well be protected by 
the evidentiary privilege where its 
disclosure will ultimately lead to 
disclosure of the client’s motive for 
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seeking legal advice.*4 Unfor- 
tunately, there does not appear to 
be an easy resolution of the 
attorney’s dilemma after the fact of 
a foreign purchase, absent the 
client’s consent to disclosure. 

More troubling as a matter of 
public policy is that the purpose of 
Form BE-14 clearly is one of law 
enforcement through the use of 
private parties. The asserted 
application of Form BE-14 to 
attorneys represents the contin- 
uation of a trend by government 
agencies to require the private 
lawyer to be an “enforcer” of his 
client’s disclosure obligations, a 
trend that left unchecked can work 
major changes in the traditional 
attorney-client relationship.* 

As practical matter, the 
attorney who represents a foreign 
purchaser would do well to 
eliminate these problems at the 
outset by fully explaining the 
client’s disclosure obligations (and 
their limits), and by obtaining his 
client’s authorization to file the 
required forms on the client’s 
behalf. If the client understands its 
disclosure requirements at the 


beginning of the transaction, the 
client (and any beneficial owners) 


can then plan their affairs 
accordingly, prior to entering into a 
purchase. 


e Confidentiality. Although 
substantial disclosure is required by 
the BEA’s forms, the Act provides 
that the reports are confidential: 
information collected may be used 
only for analytical or statistical 
purposes by designated persons 
within the United States 
government, or for an enforcement 
proceeding in the event of failure to 
comply with the Act.** Willful 
disclosure by a governmental 
employee of any information in a 
manner that specifically identifies 
the person who furnished the 
information is punishable by a fine 
of up to $10,000.%” 

To further protect the 
confidentiality of reports furnished 
pursuant to the Act, §5(c) of the Act 
provides that: 

[n]o person can compel the submission or 
disclosure of any report or constituent part 
thereof collected pursuant to this chapter . .. 
without the prior written consent of the 
person who maintained or furnished such 
report under subsection (b) of this section 
and without prior written consent of the 
customer, where the person who maintained 
or furnished such report included 
information identifiable as being derived 
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from the records of such customer.** 
This prohibition should be 
sufficient to maintain the 
confidentiality of Forms B-13A and 
BE-13B; it may not be sufficient to 
protect the confidentiality (if any) 
of the purchase price, however, 
where Form BE-14 is filed by the 
seller’s broker or attorney. 

Section 5(c) of the Act also 
appears sufficient to protect reports 
from discovery under the Federal 
Freedom of Information Act, as 
matters specifically exempted from 
disclosure by statute.°® 


Agricultural Foreign Investment 
Disclosure Act of 1978 

In addition to the disclosure 
requirements of the International 
Investment Survey Act of 1976, the 
foreign investor must also consider 
the effect of an entirely different set 
of disclosure requirements under 
the Agricultural Foreign 
Investment Disclosure Act of 1978 
(the “Agricultural Disclosure 
Act”).4° 

The House Committee Report?! 
on the Agricultural Disclosure Act 
reveals an undercurrent of hostility 
to foreign investment in agricultural 
land that does not appear in the 
House Report on the Investment 
Survey Act of 1976 (pertaining to 
investments in U.S. business 
enterprises generally). The 
emphasis in the Agricultural 
Disclosure Act appears to be one of 
“us” against “them,” emphasizing 
the preservation of the family farm 
against foreign investors suspected 
of driving up the price of farmland 
beyond the means of the American 
farmer.*? 

The Agricultural Stabilization 
and Conservation Service, United 
States Department of Agriculture, 
published final regulations 
implementing the Agricultural 
Disclosure Act on May 18, 1979.4 
The transactions covered, 
information required, and penalties 
imposed for failure to comply all 
differ from the Investment Survey 
Act. 

Because of its direct emphasis on 
real estate, the form promulgated 
by the Department of Agriculture is 
fairly simple. However, the 
Department of Agriculture does 
require disclosure of many interests 
that would be exempt from the 
general reporting requirements of 
the Investment Survey Act. Most 
foreign investors holding an interest 


of 5 percent or more, whether 
direct or indirect, in U.S. 
agricultural land (or idle land) 
probably must file a report with the 
Department of Agriculture on 
Form ASCS-153,4 in addition to 
any reports that they may have to 
file under the Investment Survey 
Act. 

e What is Agricultural Land? 
Agricultural land is defined as land 


which is currently used for, or if idle and its 
last use within the past five years was for, 
agricultural, forestry or timber production, 
except land not exceeding one acre in the 
aggregate from which the agricultural, 
forestry or timber products are less than 
$1000 in annual gross sales and such products 
are produced for the personal or household 
use of the person or persons holding an 
interest in such land.‘ 


Comprehensive disclosure _ is 
required in terms of the interests in 
land that must be disclosed. In 
addition to ownership interests, the 
Act requires all other interests 
acquired, transferred or held in 
agricultural lands by a foreign 
person to be reported, except: (1) 
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leaseholds of less than 10 years; (2) 
contingent future interests; and (3) 
noncontingent future interests 
which do not become possessory 
upon the termination of the present 
possessory estate.*® 

e Who Must Report? The 
Agricultural Disclosure Act applies 


retroactively to all existing foreign 
ownership of agricultural land, and 
to both purchases and sales. Any 
foreign person holding any interest, 
other than a security interest, in U.S. 
agricultural land as of February 1, 
1979, must have submitted Form 
ASCS-153 on or before August 1, 
1979. Any foreign person who 
subsequently acquires or transfers 
any interest, other than a security 
interest, in U.S. agricultural land 
must submit Form ASCS-153 not 
later than 90 days after the date of 
such acquisition or transfer.47 Form 


reports 


MEDFIELD CENTER 


. Offering specialized treatment programs for 
individuals displaying psychological, 
emotional, or related problems 


Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


. Medicare and Champus approved 


Complete medicolegal evaluations and 


Theodore J. Machler, Jr., M.D. 
Medical Director 


John H. Mann, M.D. 
Assistant Medical Director 


Medical Staff Psychiatrists 
Alfred E. Fireman, M.D. 
Marcia Gordon, M.D. 
Paul Heim, M.D. 
Joseph B. Mitchell, M.D. 
Randall Pitone, M.D. 
Athanasios Stefopoulos, M.D. 
C. Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 
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ASCS-153 discloses the legal name 
and address of the foreign owner, 
purchaser or seller, a description of 
the land, the price paid, and the 
purposes for which it is intended to 
be used. 

In contrast with the Investment 
Survey Act (for purchases involving 
at least $500,000 or 200 acres), the 
Agricultural Disclosure Act 
imposes reporting requirements 
only upon the foreign investor. 
Persons who assist the foreign 
investor in purchasing or selling 
agricultural land need not file 
independent reports. 


e Disclosing the Chain of 
Ownership. In contrast to the 
Investment Survey Act, the 
Agricultural Disclosure Act and 
regulations promulgated _ there- 
under give the Department of 
Agriculture authority to trace 
ownership of agricultural land to 
the third level of ownership but no 
further.** This is accomplished by 
authorizing the Department to 
make specific requests of the 
person filing a report for the legal 
name and address of all holders of a 
5 percent or greater interest in the 
reporting foreign person. Thus, 
under present law, individual 
foreign investors wishing to remain 
anonymous may be able to prevent 
disclosure of their individual 
interests by holding agricultural 
land through a corporation or other 
entity, which is in turn owned by a 
second corporation or entity, which 
is in turn owned by ai third 
corporation or entity, the beneficial 
interest in which is ultimately 
owned by the beneficial owners. 

e No Confidentiality. In sharp 
contrast to the Investment Survey 
Act, the Agricultural Disclosure Act 
provides that ail reports shall be 
available for public inspection at 
the Department of Agriculture in 
Washington, D.C.*° 


e Penalties for Failure to 
Comply. Any foreign person who 
fails to timely file a report is subject 
to a civil penalty in an amount not to 
exceed 25 percent of the fair market 
value of the agricultural land with 
respect to which the violation 
occurred, as of the date of 
assessment of the penalty.*® 


The Department of Agriculture 
has informally interpreted the 
Agricultural Disclosure Act to 
require at least a token penalty for 
late filing. Mr. George Nelson, Jr., 


THE FLORIDA BAR JOURNAL 


3 
i f 
‘ 
| 
q 
4 
a 
3 
—— 


the official charged with 
responding to the inquiries 
concerning the Department of 
Agriculture’s regulations, has 
informally advised that the 
Department is now working on 
proposed regulations to implement 
the penalty section of the Act.*! 


Summary 


Because the disclosures made 
pursuant to the Agricultural 
Foreign Investment Disclosure Act 
of 1978 will be matters of public 
record, the foreign investor who is 
sensitive to publicity should 


consider avoiding agricultural land: 


(as defined in the Act) altogether or 
should plan to legally avoid the 
Act’s requirements. Two methods 
that appear to be available 
presently involve the use of either 
multiple levels of holding 
companies, as discussed above, or 
the use of investments in interests 
that are not subject to the Act. (One 
example of such an interest might 
be a security interest securing an 
obligation with an interest rate that 
is related to the appreciation of the 
land from time to time.) 

Form ASCS-153, promulgated 
under the Agricultural Disclosure 
Act, can be obtained from any 
county ASCS office. Forms BE- 
13A, BE-13B, BE-14 and BE-607 
(one-time filing), and Forms BE-15, 
BE-605 and BE-606 (periodic 
filings), all promulgated under the 
Investment Survey Act, can be 
obtained by writing: U.S. 
Department of Commerce, Bureau 
of Economic Analysis, BE-50 (IN), 
Attention: Mr. James Bomkamp, 
Washington, D.C. 20230. 

In sum, the foreign investor who 
is considering the purchase of 
Florida real estate should receive 
the benefit of comprehensive 
advice concerning these recent 
federal disclosure requirements, 
prior to committing himself to an 
investment that may result in 
unwanted disclosures. o 


144 Fed. Reg. 32,586 (1979) (to be 
codified in 15 C.F.R. §806.15), pertaining to 
Forms BE-13A, BE-13B and BE-14. The 1977 
annual report required by Form BE-15 was 
required to be filed by January 31, 1979, and 
the 1978 annual report on Form BE-15 
should have been filed by October 31, 1979. 
Form BE-15 Instructions. 

2 22 U.S.C. §3101 et seq. 

344 Fed. Reg. 29,029 (1979) (to be 
codified in 7 C.F.R. part 781). 

47 U.S.C. §3501 et seq. 


VOLUME 53, NUMBER 11, DECEMBER 1979 


5 H.R. Rep. No. 94-1490, reprinted in 
[1976] U.S. Cope Conc. & Ap. News 4663. 
4663 


8 Td. 

7 22'U.S.C. §3104(b) (Emphasis added). 

8 Pursuant to Executive Order No. 11961, 
42 Fed. Reg. 4,321 (1977). 

Supra, note 1. 

1022 U.S.C. §3102(7), (10); 15 C.F.R. 
§806.7(g), (h), (j). 

1 22 U.S.C. §3102(6); 15 C.F.R. §806.7(f) 
(emphasis added). 

1215 C.F.R. §806.8. 

1315 C.F.R. supra, §806.8; n.1. 

14 Supra, note 1. 

1515 C.F.R. §806.17. 

16 15 C.F.R. §806.15. 

17 Form BE-15, BE-605 and BE-606 
Instructions. 

18 Financial Accounting Principles Board 
Statement No. 4. 

19 Supra,n. 17. 

20 92 U.S.C. §3102(7); 15 C.F.R. §806.7(g). 

21 Supra, n. 1. 

#2 92 U.S.C. §3102(3). 

23:15 C.F.R. §806.7(1). 

24 Supra, n. 7. 

23 Supra, n. 1. 

Td. 

7 Td. 

28 Telephone conversation of September 
14, 1979 between author and James 
Bomkamp, Chief, Foreign Direct 
Investment in U.S. Branch, International 
Investment Division, Bureau of Economic 
Analysis, Department of Commerce, 
Telephone (202) 523-0547. 

29 Td. 

30 29 U.S.C. §3105. 

31 Telephone conversation of October 9, 
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Does your secretary need a copy? Does your librarian need 


a copy? To order EXTRA copies of the 1979 Florida Bar 
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1979, between author and Mr. Bomkamp. 
32 Stat. §90.502(4)(a); DR4- 
101(D) (2). 

3 Td. 


34 See WicmoreE, 8 Evipence §2313 (1961 
Rev.; 1979 Supp.). 

33 See, e.g. Note, The Duties and 
Obligations of the Securities Lawyer: The 
Beginning of a New Standard for the Legal 
Profession?, 1975 Duxe L. J. 121 (175); J. M. 
Jenkins, Attorney Liability under the 
Federal Securities Laws: The Evolving 
Standard, 2 J Corporation Law 505 (1977). 

36 22 U.S.C. §3104(c). 

37 22: U.S.C. §3104(d). 

38 22 U.S.C. §3104(c) (emphasis added). 

39 5 U.S.C. §552(b) (3). 

407 U.S.C. §3501 et. seq. 

41H. R. Rep. No. 95-1570, reprinted in 
[1978] U. S. Cope Conc. & Ap. News.2914. 


42 Id. 
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“7 U.S.C. §3502(e), (f); supra, n. 3, at 
29.030 


49 7 U.S.C. §3502. 

507 U.S.C. §3506. 

5! Telephone conversation of October 9, 
1979, between author and George M. 
Nelson, Jr., Section Chief, Common 
Provisions and Farm programs, Production 
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Stabilization and Conservation Service, U.S. 
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PROBATE FORMS 


Developed by the Real Property, Probate and Trust Law 
Section for Sale by The Florida Bar 


PRICES 
$10.00 Minimum Order 


$ .50 for 10 coples of any one form. 
$32.50 for 10 copies of all fcrms. 


All orders add 4% sales tax. 
Specify Number of Sets (10 coples per set) 


Add $1.00 for all shipments out of the State of Florida 


NOTE: There Is a 10-copy minimum of any one form. The Florida Bar 


Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ (Includes 4% sales tax/$1.00 for 
shipment of State of Florida). 


Please send the Probate Forms checked below. 


Name 


Street Address 


City State Zip 


General Probate Forms 
No. of Sets (10 copies per sets) 


_P- 1t Petition to Open Safe 
Deposit Box 

_P- 2t Order to Open Safe Deposit 
Box 
Notice to Creditors (Not for 
Formal Administration) 
Caveat—Creditor 
Caveat—Heir or Devisee 
Demand for Notice 
Formal Notice by Mail 
Proof of Formal Notice by 
Mail 
Formal Notice by 
Publication 
(No form) 
Notice of Hearing 
Waiver of Priority, Consent 
to Appointment of Personal 
Representative and Waiver 
of Notice and Bond 
Waiver of Notice and 
Hearing (NEW) 


Forms for No Administration 
Proceedings 
No. of Sets (10 coples per set) 


_P-13 Statement for Disposition of 
Personal Property Without 
Administration 

—P-14 (No form) 


Forms for Summary Administra- 
tion 
No. of Sets (10 coples per set) 


_P-15+ Petition for Summary 
_ Administration - Testate 
~ P-15A | Order of Summary 
Administration 
(NEW) 
_P-16t+ Petition for Summary 
Administration - Intestate 
_P-17+ Order of Summary 
Administration 


Forms for Family Administration —P-36t Proof of Service of Notice of 
No. of Sets (10 copies per set) Administration 
: _P-37+ Inventory 
_P-18 Petition for Family Adminis- if P-38+ Petitioner for Allocation of 
tration Testate Spouse's Share — Intestate 
-P-19 Petition for Family Adminis- Estate 
tration intestate _P-39+¢ Order Allocating Spouse's 
—P-20 Order of Family Share 
Administration _P-40 ‘Petition to Set Aside 
Exempt Property 
Forms for Formal Administration _P-41 Order Setting Aside Exempt 
No. of Sets (10 copies per set) Property 
_P-42+ Petition for Family 
_ P-21+ Petition for Administration - Allowance 
Testate—Florida Resident _P-43+ Order Authorizing Family 
_P-22 Petition for Administration - Allowance 
Intestate—Florida Resident _P-44+ Petition to Set Aside 
_P-23 Petition for Administration - Homestead Real Property 
Testate—Nonresident _P-45+ Order Setting Aside 
_P-24 Petition for Administration - Homestead Real Estate 
Intestate—Nonresident _P-46 Claim of Elective Share by 
_P-25t+ Oath of Witness to Will Spouse 
_ P-26* Application for Appoint- _ P-47 Petition for Determination of 
ment of Commissioner to Elective Share 
Prove Will _P-48+ Order Determining Elective 
_P-27 Commission to Prove Will Share 
and Oath of Witness _P-49+ Proof of Claim by Personal 
_P-28+ Order Admitting Will to Representative 
Probate _P-50¢ Statement of Claim 
—P-28A Order Admitting Will to _P-51 Objection of Claim 
Probate and Appointing —P-52t+ Release of Claim 
Personal Representative _P-53 Petition to Extend Time for 
(NEW) Filing Final Accounting and 
_P-29+ Order Appointing Personal Petition for Discharge 
Representative and Setting _P-54 Order Extending Time to 
Bond File Final Accounting and 
-P-30 Petition to Waive Bond Petition for Discharge 
— P-30At Waiver —P-55At Final Accounting 
_P-31 Bond of Personal Repre- — P-55B* Final Acccounting 
sentative continuation 
— P-32+ -Oath of Personal Repre- _P-55Ct Final Accounting 
sentative Designation of conclusion 
Resident Agent and _P-56+ Petition for Discharge 
Acceptance by Resident _P-57 Notice of Final Accounting 
Agent and Petition for Discharge 
_P-33+ Oath of Corporate Personal _P-58t Waiver by Beneficiary of 
Representative Accounting and Consent to 
_P-34+ Letters of Administration Discharge 
_P-35+ Notice of Administration _P-59t Receipt of Beneficiary 
_P-60+ Report of Distribution and 


* Revised June 1978 and designed to comply with provisions of the new Probate Code. P-61 ra aged faa 
t Revised July 1979 and designed to comply with provisions of the new Probate Code. -P-61t en Le eee 
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Jeopardy, Mistrials, Reversals, 
Dismissals and Acquittals: Toward 
a Theory of Double Jeopardy 


By Harry M. Hipler 


The fifth amendment provides 
that no person shall be “subject for 
the same offense to be twice put in 
jeopardy of life and limb.” In 
recent years, the Supreme Court of 
the United States has reexamined its 
views on the double jeopardy 
clause of the fifth amendment in 
attempting to develop a theory of 
double jeopardy. This article will 
discuss illustrative decisions of the 
United States Supreme Court on 
the applicability of the double 
jeopardy clause in federal and state 
criminal prosecutions. 


When Jeopardy Attaches 


A defendant is placed in jeopardy 
in a criminal proceeding when he is 
put to trial before the trier of fact. In 
a jury trial, jeopardy attaches when 
the jury is empaneled and sworn. In 
Crist v. Britz,2 the issue was 
whether jeopardy attached in a 
criminal jury trial proceeding when 
the first witness is sworn, or when 
the jury is empaneled. The 
Supreme Court held that jeopardy 
attaches in state criminal 
proceedings when the jury is 
empaneled and sworn. 

In a nonjury trial, the Supreme 
Court has held that jeopardy 
attaches when the court begins to 
hear evidence. In Serfass v. United 
States,? the petitioner was indicted 
for failure to report for induction 
into the military. He filed a pretrial 
motion to dismiss the charge 
accompanied by an affidavit in the 
district court, which dismissed the 
indictment and noted that from the 
affidavit, selective service file, and 
stipulation submitted to the board, 
petitioner had established a prima 
facie case of conscientious objector 
status. The Supreme Court held 
that jeopardy attached in a nonjury 
trial when the court begins to hear 
evidence, and that the defendant 
was not placed in jeopardy when 
the district court dismissed the 
indictment before trial. 
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Jeopardy does not attach at 
arraignment,‘ a preliminary hearing 
to determine probable cause to 
commit the accused,> if a nolle 
prosequi is entered before a 
defendant is put to trial or before a 
plea of guilty or nolo contendere is 
formally accepted by the trial 
court,® or a pretrial order granting a 
motion to dismiss the charge or to 
suppress the evidence.’ In Finch v. 
United States, the case was 
submitted to the district court for a 
determination of guilt or innocence, 
as well as sufficiency of the 
information, on a_ stipulated 
statement of facts. After 
considering the stipulated facts, the 
district court dismissed the 
information for failure to state an 
offense. The Supreme Court held 
that jeopardy attached when the 
district court dismissed the 
information during criminal trial 
proceedings. 


Prosecutions and Dual 
Sovereignty 


Prosecutions under the laws of 
separate sovereigns do not subject a 
defendant to double jeopardy. The 
dual sovereignty doctrine provides 
that successive prosecutions for the 
same offense by separate 
sovereigns do not subject a 
defendant to double jeopardy since 
both prosecutions are brought by 
separate sovereigns. In U nited 
States v. Wheeler, an American 
Indian was convicted ina trial court 
for contributing to the delinquency 
of a minor. An indictment arising 
from the same transaction 
subsequently charged defendant 
with statutory rape in violation of a 
federal statute. The Supreme Court 
held that when an Indian tribe 
criminally punishes a tribe member 
for violating tribal law, the tribe 
acts as an independent sovereign; 
and_ since tribal and _ federal 
prosecutions are brought by 
separate sovereigns, the double 


criminal law 


jeopardy clause does not bar the 
prosecution of one when the other 
has occurred. 

Identical conduct may be 
prosecuted in state and federal 
courts,!° and administrative agency 
proceedings and state or federal 
courts,!! without violating the 
double jeopardy clause. On the 
other hand, successive prosecutions 
for the same acts by federal and 
territorial courts,!2 and state and 
municipal courts,!’ are imper- 
missible because such courts are 
creations emanating from the same 
sovereign. 


Reversals Based on Insufficient 
Evidence and Trial Error 


Where an appellate court finds 
that the evidence introduced at trial 
is insufficient to sustain the jury’s 
verdict, the double jeopardy clause 
precludes a second trial, whereas a 
reversal based on an error in the 
trial proceedings—for example, 
incorrect receipt or rejection of 
evidence, improper instructions, or 
prosecutorial misconduct—does 
not prevent a retrial. In Burks v. 
United States,'4 the jury found the 
defendant guilty of bank robbery 
after rejecting a defense of insanity. 
The sixth circuit reversed and 
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remanded the case to the district 
court because the government 
failed to prove sanity beyond a 
reasonable doubt. The Supreme 
Court held that the double jeopardy 
clause precluded a second trial after 
a conviction is reversed by an 
appellate court due to insufficient 
evidence; however, an appellate 
reversal due to trial error would not 
preclude a retrial: 


. . . reversal for trial error, as distinguished 
from evidentiary insufficiency, does not 
constitute a decision to the effect that the 
government has failed to prove its case. As 
such, it implies nothing with respect to the 
guilt or innocence of the defendant. Rather, 
it is a determination that a defendant has 
been convicted through a judicial process 
which is defective in some fundamental 
respect, .... 


The same cannot be said when a 
defendant’s conviction has been overturned 
due to a failure of proof at trial, in which case 
the prosecution cannot complain of 
prejudice, for it has been given one fair 
opportunity to offer whatever proof it could 
assemble. Moreover, such an appellate 
reversal means that the Government’s case 
was so lacking that it should not have even 
been submitted to the jury. Since we 
necessarily afford absolute finality to a jury’s 
verdict of acquittal—no matter how 
erroneous its decision—it is difficult to 
conceive how society has any greater interest 
in retrying a defendant when, on review, it is 
decided as a matter of law that the jury could 
not properly have returned a verdict of 
guilty." 

In Greene v. Massey,'* the 
Supreme Court held that the double 
jeopardy clause was fully 
applicable to state criminal 
proceedings, and that Burks 


precluded a second trial in state 
criminal proceedings once an 
appellate court determined that the 
evidence introduced at trial was 
insufficient to sustain the verdict. 
The Supreme Court further 
reasoned that a special concurring 
opinion in the state apellate court’s 
decision left open the possibility 
that the defendant’s reversal was 
due to trial error (improper 
admission of hearsay testimony) 
which would not prevent a retrial. 
The Supreme Court in Greene, 
however, refused to decide the 
double jeopardy implications of a 
reversal where an appellate court 
concluded that once inadmissible 
evidence is discounted, there is 
insufficient evidence to permit a 
jury to convict a defendant. 


Mistrials and Dismissals 


Where a defendant requests or 
consents to a mistrial, or moves to 
dismiss an information or 
indictment during trial, the double 
jeopardy clause does not bar a 
retrial. Should a trial judge order a 
sua sponte mistrial without 
defendant’s consent and without 
“manifest necessity,” or to meet the 
“ends of public justice,” a retrial is 
precluded. In United States v. 
Dinitz,!" defendant’s main counsel 
was repeatedly cautioned by the 
trial judge about his opening 
argument. Persisting in his conduct, 
he was banished from the 
courtroom. The trial judge then 
requested his cocounsel, who was 
unprepared to go to trial, to 
proceed. The next day, cocounsel 
informed the court that the 
defendant wanted his main counsel 
to try the case. The trial judge set 
three alternatives that might be 
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followed: a stay of the proceedings 
pending application to the court of 
appeals; continuation of the trial 
with defendant’s cocounsel trying 
the case; or declaration of a mistrial. 
Cocounsel shortly moved for a 
mistrial. The Supreme Court held 
that while defendant was faced 
with a “Hobson’s choice” in moving 
for a mistrial, defendant could not 
successfully plead a defense of 
double jeopardy after moving fora 
mistrial. 

In Lee v. United States,"* after the 
jury was sworn, defendant’s 
counsel moved to dismiss an 
information charging theft on the 
ground that it failed to allege 
specific intent. At the close of the 
evidence, the trial court observed 
that defendant’s guilt had been 
provided beyond a _ reasonable 
doubt, but granted the defendant’s 
motion to dismiss. Defendant was 
charged with and convicted of the 
same crime in a second trial. The 
Supreme Court held that the order 
entered by the trial court was 
identical to a declaration of a 
mistrial upon defendant’s motion. 

In Boykin v. Washington,'!® a 
mistrial was granted during 
defendant’s first trial because the 
prosecution had withheld 
exculpatory evidence from the 
defense. Upon retrial, the trial court 
granted the prosecutor’s motion for 
a mistrial based on _ defense 
counsel’s opening argument in 
which he alluded to the proscutor’s 
having withheld evidence from the 
defense at the previous trial. The 
Supreme Court held that the trial 
court exercised “sound discretion” 
in declaring a mistrial because the 
record reflected a high degree of 
“manifest necessity” for a mistrial. 

In determining the propriety of a 
retrial after a sua sponte mistrial, 
appellate courts should consider: 
(1) whether retrial may lend itself to 
prosecutorial manipulation; (2) if 
an alternative to a mistrial—for 
example, continuing a trial or 
curing an error in the record— 
should have been followed by the 
trial court; and (3) if public policy 
reasons independent of the 
possibility of prosecutorial bad 
faith may preclude a retrial. The 
trial court’s decision to declare a sua 
sponte mistrial based on _ the 
doctrine of “manifest necessity” 
should be upheld in cases of juror 
disqualification,” illness or absence 
of the participants,?! unavailability 
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of witnesses,22 unpreparedness. 
misconduct, or tardy action by the 
defense,23 and where the jury is 
unable to agree upona verdict.24 On 
the other hand, situations where 
retrial may be barred after a sua 
sponte mistrial include cases of 
prosecutorial misconduct or error, 
such as a prosecutor’s improper 
opening and closing statement or 
questioning of a witness, the 
prosecution’s failure to make 
required disclosure to the defense, 
and the prosecution’s failure to seek 
a severance prior to trial in cases 
involving codefendants.*5 


Identity of Offenses, General 
Conspiracy, and 
Collateral Estoppel 


The double jeopardy clause may 
be invoked to bar a_ second 
prosecution where the same offense 
is involved in both the first and 
second prosecution. The test to 
determine identity of offenses has 
most recently been stated in Brown 
v. Ohio* and Harris v. Oklahoma." 
In Brown the defendant pleaded 
guilty to a misdemeanor charge of 
joyriding. Subsequently he pleaded 
guilty to a felony charge of auto 
theft based on his original taking of 
the auto. The Supreme Court held 
that the double jeopardy clause 
barred a prosecution for auto theft 
because joyriding was a lesser 
included offense of auto theft under 
Ohio law. 

In Harris a clerk was killed by 
defendant’s companion during a 
robbery of a store by two men. 
Defendant was convicted of 
felony-murder. Although proof of 
the underlying robbery was 
required to prove intent for the 
felony-murder conviction, 
defendant was thereafter tried for 
robbery. The Supreme Court 
reversed the robbery conviction 
and held: 


When as here, conviction of a greater 
crime, murder, cannot be had without 
conviction of the lesser crime, robbery with 
firearms, the Double Jeopardy Clause bars 
prosecution for the lesser crime after 
conviction of the greater one. 


Prosecution for both conspiracy 
and the substantive offense are 
permissible. In Iannelli v. United 
States,2® the Supreme Court held 
that the defendants were properly 
charged and convicted under both 
the federal gambling statute and 
general conspiracy law without 
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violating the double 
clause. 

The decisions in Brown ¢ Harris, 
as well as the doctrine of collateral 
estoppel,2° have narrowed the 
power of the government to 
prosecute an accused. Brown and 
Harris indicate that the test to 
determine identity of offenses for 
double jeopardy purposes is: (1) 
where the same act or transaction is 
a violation of two distinct statutes, 
the test for determining whether 
there are two offenses or only one 
for purposes of the double jeopardy 
clause is whether each provision 
required proof of a fact which the 
other does not; (2) the greater 
offense is the same for double 
jeopardy purposes as any lesser 
offense included in it, and the 
double jeopardy clause prohibits 
the prosecution from trying a 
defendant for a greater offense 
after it has convicted him of a lesser 
included offense. 

The rules established in Brown 
and Harris, however, have 
exceptions. One arises when all the 
events necessary to the greater 
offense have not taken place at the 
time the prosecution for the lesser 
offense is begun, or when the facts 
necessary to the greater offense 
were not discovered before the first 
trial. Another exception to the 
decisions in Brown and Harris is if a 
defendant requests separate trials 
on the greater and lower offense, or 
where defendant fails to raise the 
issue that one offense may be a 
lesser included offense of the 
other.*! 


jeopardy 


Increased and 
Multiple Punishment 


The Supreme Court in North 
Carolina v. Pearce*® held that the 
power to retry includes the power 
to impose any legally authorized 
sentence, whether it is greater or 
less than the sentence imposed after 
the first conviction. Should a 
conviction result from a new trial, 
the prosecution would be free to 
show “identifiable conduct on the 
part of the defendant occurring 
after the time of the original 
sentencing proceeding’ that 


would justify an increased 
sentence. 
The double jeopardy clause 


protects a person against multiple 
punishment for the same offense. 
Multiple punishment is imper- 


missible where violation of one 
statute is a lesser included offense 
of a higher statute, whereas 
punishment for separate offenses, 
such as a conspiracy to commit an 
offense and the subsequent 
commission of that crime, generally 
does not violate the double 
jeopardy clause. In Iannelli v. 
United States,*4 defendants were 
charged and convicted under both 
the federal gambling statute and the 
general conspiracy law. The 
Supreme Court held that 
convictions and punishment of both 
conspiracy and the substantive 
offense are permissible: 


. . . the law has considered conspiracy and 
the completed substantive offense to be 
separate crimes. Conspiracy is an inchoate 
offense, the essence of which is an 
agreement to commit an unlawful act... . 
Unlike some crimes that arise in a single 
transaction . . . the conspiracy to commit an 
offense and the subsequent commission of 
that crime normally do not merge into a 
single punishable act . . . . Thus, it is well 
recognized that in most cases separate 
sentences can be imposed for the conspiracy 
to do an act and for the subsequent 
accomplishment of that end . . .% 


In Simpson v. United States,>* 
petitioners, using handguns, 
robbed a bank on two separate 
days. Petitioners were twice 
charged and convicted of 
aggravated bank robberies and of 
using firearms to commit the 
robberies. They were sentenced to 
consecutive terms of imprisonment 
on the robbery and firearms counts. 
The Supreme Court held that since 
both statutes legislated the same 
conduct—the use of dangerous 
weapons—multiple punishment for 
the same conduct raised the 
prospect of a double jeopardy 
violation where the government 
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relied on the same proof to support 
convictions under both statutes. 


Dismissals and 
Government Appeals 


The double jeopardy clause 
precludes a government appeal 
only where there exists a danger of 
subjecting a defendant to a second 
trial for the same offense. Under 18 
U.S.C. §3731, the prosecution in a 
federal criminal case may appeal to 
a court of appeals from a decision, 
order or judgment of a district court 
dismissing an indictment or 
information, or from a decision or 
order of a district court suppressing 
or excluding evidence, except 
where the double jeopardy clause 
prohibits further prosecution. In 
United States v. Wilson," the jury 
found defendant guilty, but on a 
post-verdict motion the district 
court dismissed the indictment. The 
Supreme Court held that when a 
trial judge rules in favor of a 
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defendant after a guilty verdict has 
been entered, the prosecution may 
appeal from that ruling without 
violating the double jeopardy 
clause. 

In United States v. Morrison,* 
the district court denied 
defendant’s motion to suppress 
marijuana which had been 
discovered during a search of a 
vehicle. Defendant was found 
guilty of possession of marijuana. 
The district court reconsidered the 
motion to suppress, which had been 
considered during trial and entered 
a post-trial suppression order. The 
government appealed, and the 
Supreme Court held that the double 
jeopardy clause did not bar the 
government’s appeal of a post-trial 
suppression order, since success on 
the appeal would result in 
reinstatement of a finding of guilt 
rather than in future factual 
proceedings relating to guilt or 
innocence. 

Neither 18 U.S.C. §3731, nor the 
double jeopardy clause, allows the 
government to obtain relief from all 
adverse rulings which terminate in 
favor of a defendant. In Sanabria v. 
United States,°® defendant was 
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charged under a gambling statute, 
and as part of the government’s 
case, numbers betting evidence 
was introduced at trial. After the 
defendants rested, the district court 
granted a motion to strike the 
evidence of numbers betting and a 
judgment of acquittal. The 
government appealed the order 
excluding the numbers betting 
evidence, and the Supreme Court 
held that the government could not 
appeal the midtrial ruling because a 
judgment of acquittal was granted. 

In United States v. Martin Linen 
Supply Company, a deadlocked 
jury was discharged when unable to 
agree on a verdict. The district 
judge granted defendant’s timely 
motions for judgments of acquittal. 
The government appealed the 
entry of the judgments of acquittal, 
the court of appeals dismissed the 
appeal, and the Supreme Court 
held that a verdict of acquittal bars 
appellate review. 

In Finch v. United States,‘! the 
case was submitted to the trial court 
on a stipulated statement of facts. 
After considering the facts, the trial 
court dismissed the information for 
failure to state an offense. The 
Supreme Court held that dismissal 
of the information prior to any 
declaration of guilt precluded a 
government appeal. 


Conclusion 


The Supreme Court has 
conceded that its decisions on 
double jeopardy may “hardly be 
characterized as models of 
consistency and clarity.”42 The 
decisions of the Supreme Court 
indicate: (1) the double jeopardy 
clause forbids a second trial for the 
purpose of affording the 
prosecution another opportunity to 
supply evidence it failed to provide 
in the first proceeding; (2) the 
double jeopardy clause does not 
preclude the prosecution from 
retrying a defendant whose 
conviction is set aside for an error in 
the trial proceedings leading to 
conviction; (3) in situations where a 
trial does not run its full course, a 
trial judge’s decision to grant a 
mistrial is entitled to great 
deference by a reviewing court; (4) 
a verdict of judgment of acquittal 
forecloses retrial and bars appellate 
review; (5) prosecutions of 
identical conduct under the laws of 
separate sovereigns do not subject a 
defendant to double jeopardy; and 
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(6) successive prosecutions of the 
same acts under courts emanating 
from the same sovereign violate the 
double jeopardy clause. The 
Supreme Court’s decision further 
indicate that the interests served by 
the double jeopardy clause are the 
avoidance of multiple prosecutions, 
anxiety, and expense of the 
accused, and that the purpose of the 
double jeopardy clause is hindered 
if the prosecution is afforded an 
opportunity for a “second bite at 
the apple.”. Oo 
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Bar President Wants Greater 
Attorney/Realtor® Rapport 


L. David Shear of Tampa, President 
of The Florida Bar and a member of 
the Fund, urged fellow attorneys to 
strengthen efforts in establishing 
rapport and bettering communication 
channels with the Realtor® 
community. Mr. Shear delivered his 
remarks at a recent Fund Member 
Meeting in Hillsborough County. Both 
The Fund and the Real Property, 
Probate and Trust Law Section of The 
Florida Bar have taken major strides 
in helping build Attorney-Realtor® 
cooperation. 


REAL PROPERTY DESK 


Training for 
Legal Secretaries 


Would you like your new secretary 
trained in basic Fund procedures? 
The Fund provides this service 
without charge quarterly in the major 
metropolitan areas of the state. 
Half-day seminars are conducted by 
qualified Fund field representatives. 


Topics covered include the role of 
attorneys in real estate, familiarization 
with The Fund and LTS, preparation 
and rating of commitments, policies 
and audits and calculation of rates. 
For more information contact a local 
LTS plant or The Fund. 


information 
Program Active 


Fund meetings throughout the state 
keep attorneys informed of new efforts 
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President of The Florida Bar L. David Shear who is a Fund member attorney from 


The Florida lawyers’ organization for guaranteeing titles to real estate 
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Tampa is shown speaking to Hillsborough County attorneys about the need for better 
relations with Realtors®. Seated beside him is Fund President Paul B. Comstock. 


within their organization. The Fund 
structure is unique: attorneys are the 
owners of The Fund, not lay 
stockholders. Recent meetings have 
been held in Lake, Marion and Palm 
Beach counties and in Stuart, Vero 
Beach, Sarasota and Bradenton. 
Pinellas, Pasco and other counties will 
host meetings in early 1980. 


Attention New 
Law School Grads 


The Fund congratulates new law 
school graduates. In stariing a legal 
career, real property can be a satisfying, 
practice-building facet of the law. The 
Fund is the state’s bar-related title 
insurer, an attorney created underwriter 
whose purpose is to help attorneys 
serve their clients better. Contact The 
Fund for more information. Ask about 
receiving six complimentary issues of 
THE FUND CONCEPT, the Fund’s 
legal newsletter for members. 


Law School 
Grants Awarded 


Grants totalling $5,000 have been 
given to the five Florida law schools to 
support teaching or student research in 
real property law. The grants of $1,000 
each come from The Fund and the 
George B. Carter Foundation. Mr. 
Carter founded The Fund. The Fund 
conducts annual law school title 
workshops and awards prizes to 
students for essays related to real 
property law. 


Fund Assembly 
To Be Held in April 


Plan now to attend the 16th Annual 
Fund Assembly on April 24, 25 and 26, 
1980 in Orlando. The three-day legal 
seminar covers a multitude of real 
property topics and is heavily attended. 
Last year, attendance provided 12 
CLE credits. Bar CLE credit will again 
be sought. 


The Fund: for 31 years the main force keeping Florida attorneys in 


real estate practice. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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By Judith S. Kavanaugh 


There are many principles in the 
law which defy ready comprehen- 
sion—the ancient and mysterious 
Rule Against Perpetuities, the 
legislated labyrinth of the Federal 
Tax Code, and the ever-challenging 
intricacies of mechanics’ liens, to 
name a few. But there is one issue 
which goes to the very heart of any 
litigated cause—the elusive 
doctrine of “standing,” that is, the 
right of a particular litigant to seek a 
particular remedy for a particular 
injury. The question of standing can 
sabotage an otherwise meritorius 
case because, as an integral part of 
the court’s jurisdiction over the 
subject matter of the case, 
“standing” can be raised at any time 
to destroy an action brought by the 
unwary, but well-meaning 
plaintiff. 

It would be impossible here to 
address all of the legal points and 
factual permutations which must be 
considered in determining the 
standing of all litigants in all 
proceedings. However, in recent 
months there has developed a 
hybrid body of the case law and 
administrative orders which uses 
tests for judicial standing 
enunciated by federal courts to 
define the administrative standing 
of Florida litigants to seek their 
various administrative remedies 
against Florida agencies as 
governed by F.S. Chapter 120, The 
Florida Administrative Procedures 
Act (APA). 

This article will discuss the issue 
of “standing” generally and will 
specifically address some of the 
administrative standing issues 
raised in APA proceedings brought 
under the aegis of F.S. Chapter 403, 
The Florida Air and Water 
Pollution Control Act, as it is 
administered by the Florida 
Department of Environmental 
Regulation and the Florida 
Environmental Regulation 
Commission.” 
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Administrative Standing Under Chapter 403: 
What Does the Jerry Case Mean? 


Standing As a Legal Term 


Before discussing specific 
administrative standing considera- 
tions under Chapters 120 and 403, it 
is helpful to outline what the term 
“standing” means in the law. The 
concept of “standing” to avail 
oneself of the judicial system 
developed in the federal case law, 
and has carried over into state case 
law, in response to the 
constitutional limitation of 
jurisdiction to ‘“‘cases and 
controversies.”> The threshold 
question for determination of 
standing is whether or not the 
complaining party has so personal 
an interest at stake in the dispute 
that he will suffer an identifiable 
injury if he loses the case.‘ In other 
words, to have access to the courts a 
litigant must himself suffer or will 
imminently suffer an “injury in 
fact” as a result of the act 
complained of.® Failure to pass this 
initial inquiry will preclude any 
further consideration of the 
matter.® 

Economic injury has long been 
recognized by the courts as a basis 
for judicial standing,’ with or 
without a specific statutory 
provision authorizing the 
proceeding in question.* However, 
in the past two decades, as the 
collective consciousness of the 
government, the public and the 
courts has been raised, a new litany 
of rights capable of injury has 
evolved—black rights, red rights, 
gray rights, women’s rights, 
children’s rights, gay rights, 
prisoners’ rights, prostitutes’ rights 
and so on seemingly ad infinitum to 
the recently recognized rights of the 
inimitable snail darter. 


The Congress and the various 
state legislatures have acted to 
protect these newly recognized 
rights, and there has been a 
concomitant growth in the various 
governmental regulations and 


environmental 
law 


agencies charged with imple- 
menting the new laws. With the 
expansion of legal interests and 
legal and administrative remedies 
to be invoked, the types of “injury 
in fact” cognizable by the courts as 
sufficient to confer their 
jurisdiction have also expanded to 
include less tangible injuries, such 
as injury to aesthetic, social and 
conservation values.® 

One of the most frequently 
litigated of the “Great Society” 
legislative enactments of the sixties 
and seventies is The National 
Environmental Policy Act 
(NEPA—or as referred to in the 
acronymic manner of the 
environmental Bar, “neepa”).!° 
Most of the NEPA litigation 
involves an effort to seek judicial 
review of a federal agency’s 
decision to prepare or not to 
prepare an environmental impact 
statement (EIS) on a proposed 
project with a federal nexus, or are 
challenges to the adequacy of an 
EIS prepared for a project.!! Many 
NEPA actions are brought into the 
courts through the federal 
Administrative Procedure Act,!” 


Judith Smith 
Kavanaugh, Sarasota, 
is environmental 
and consumer fraud 
assistant for James 
A. Gardner, state 
attorney for the 12th 
Judicial Circuit. She 
received her B.A. 
from the University 
of North Carolina in 
1970 and J.D. in 1976 
from South Texas 
College of Law. She currently serves on the 
executive council of the Environmental Law 
Section of The Florida Bar. 

Ms. Kavanaugh writes this column for the 
Environmental Law Section, Ross McVoy, 
chairman, and Robert Martin, editor. 
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which gives persons “adversely 
affected or aggrieved by agency 
action within the meaning of a 
relevant statute”the right to judicial 
review of the action in question. 

Because of the broad policy 
considerations expressed in 
NEPA,} and because of the trend 
toward broadening access to the 
courts for review of allegedly 
incorrect agency action,’ NEPA 
has been invoked for a wide variety 
of actions with great disparity in the 
adverse effect or grievance asserted 
as relevant to NEPA considerations. 
At times the “injury in fact” has 
been stretched to an almost 
unrecognizable degree by courts 
seeking to grant standing to worthy 
plaintiffs pursuing public interests 
based on NEPA and other public 
policy statutes. 

In recent years the federal courts 
have relied more and more on a 
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second step in the standing analysis 
to limit the type of injury which 
may be asserted to invoke the 
federal APA!® review of federal 
agency action. This effort is 
intended to avoid the “interested 
bystander” type of action and to 
confine jurisdiction to those with a 
personal stake in the action. To 
obtain judicial review of agency 
action under §702, of the federal 
APA, the injury alleged must be 
arguably within the “zone of 
interest” of the statutory scheme 
under which the agency action is 
authorized.!” This “zone of interest” 
test, first formally pronounced in 
Association of Data Processing 
Service Org., Inc. v. Camp, 397 
U.S. 150 (1970), has been used in a 
myriad of federal cases, and has 
become especially important in 
NEPA cases.!® The “zone of 
interest” test, when applied to 
determine standing judicial review 
of federal agency action, is the 
court-expressed application of §702 
to give persons “aggrieved” or 
“adversely affected” by the action 
in question standing to seek judicial 
review of those actions only if the 
grievance or adverse effect falls 
within the scope of the statute 
governing the action at issue. The 
“zone of interest” test at the federal 
level, is statutory and set out in the 
federal APA.!® 

While there are certain obvious 
similarities between the federal 
APA and the Florida APA, the 
“zone of interest” test set out in $702 
of the federal APA is not one of 
them. F.S. §120.68, the Florida sec- 
tion on judicial review parallel to 
$702, gives “a party whois adversely 
affected by final agency action” the 
right to seek judicial review of that 
action.” There is no language 
limiting the adverse affect to a 
particular statutory scheme, 
relevant or otherwise—all that must 
be asserted and proven is an 
adverse effect to a party as a result 
of the agency action questioned.”! 
Thus, while federal case law is use- 
ful in assessing a particular “injury 
in fact” as adequate to confer 
standing, in Florida it is necessary to 
look at party status to determine 
what, if any, additional showing is 
required to achieve standing for 
judicial review of, or administrative 
remedies for, agency action under a 
particular Florida statute governed 
by the APA, including the 
environmental statutes. 


Administrative Standing Under 
The Florida APA 


The cases cited in the preceding 
discussion dealt with standing to 
seek a judicial resolution of an 
alleged injury caused by agency 
action. This portion of the 
discussion addresses how the 
federal APA test for judicial 
standing—“injury in fact” plus 
“zone of interest”—may or may not 
be used to determine standing in 
administrative proceedings and 
judicial review of those 
proceedings in Florida. 


It must be emphasized that there 
is no constitutional guarantee of 
“access to administrative remedies” 
as there is access to the courts. And, 
as noted above, standing to obtain 
judicial review of agency action in 
Florida requires only “adverse” 
effect and party status. However, 
within Chapter 120 the Florida APA 
expressly grants different types of 
litigants the right to intervene in or 
initiate the administrative 
proceedings it governs. The Florida 
APA is a procedural statute, and it 
defines the types of agency action it 
governs—generally, agency 
rulemaking,*2 licensing,?° 
declaratory action,*4 and any other 
agency action which determines 
the substantial interests of a party. 
The agencies which are governed 
by the APA each have their own 
authorizing statutes which define 
the substantive powers and duties 
of a given agency, but the exercise 
of those powers is governed 
procedurally by the APA.” The 
purpose of the APA is to give 
persons with interests at stake in 
agency action an opportunity to 
dispute or give other input to the 
agency to ensure that the action in 
question is fair, correct and in the 
best interests of the public.?’ 


Each type of procedure provided 
in Chapter 120 defines its own 
petitioner, and the “party” status 
required to initiate each type of 
proceeding varies with the 
proceeding requested. For 
example, merely ‘‘affected 
persons” may present evidence and 
argument, and request a public 
hearing during the more informal 
proceedings for adoption of a 
proposed rule.*8 But, it takes a 
“substantially affected person” to 
challenge a rule through a 
§$120.54(4)** or 120.56 rule challenge 
proceeding,” or to become a party 
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or intervenor to such a 
proceeding.*! Persons whose 
“substantial interests are affected” 
by arule or proposed rule—or lack 
of a rule—may petition an agency 
to adopt, amend or repeal a rule,” 
or to provide the minimum 
information about a _ proposed 
rule, as can any “person regulated 
by an agency.”* Those persons 
with “substantial interests” can, 
upon appropriate showing that 
those substantial interests are not 
being adequately protected in the 
informal forum of rulemaking, 
“draw out” of the informal 
proceeding and trigger a formal 
adjudicatory proceeding under 
$120.57 to find facts about the rule 
in question.* As the procedure 
increases in formality, so does the 
required showing of a personal 
stake in the action. 

In licensing proceedings under 
§120.60, the applicant and the 
agency are obviously parties to the 
permit proceedings—which are 
also relatively informal—but the 
statute requires that the agency give 
“due regard” to the “rights and 
privileges” of “affected parties and 
aggrieved persons” in the course of 
the licensing proceeding.** Further, 
the statute expressly recognizes that 
an applicant has his “substantial 
interests” determined by a denial of 
a permit, granting him standing to 
initiate a more formal §120.57 
proceeding to dispute the agency 
action. Section 120.60 does not 
define what other “substantial 
interests”, as held by the “aggrieved 
persons” and “affected parties” 
who participate in a permit 
proceeding, could be asserted to 
trigger a §120.57 proceeding on the 
agency’s action on the license, but 
does state that such a proceeding 
suspends the licensing proceeding 
until concluded.*” 

The most formal and encompas- 
sing procedure available under the 
APA is the $120.57 evidentiary 
proceeding, which is used in the 
other procedures to resolve 
disputed issues in a more formal 
setting, and is also the APA 
procedure to challenge other 
agency action not covered by the 
other remedies.** Section 120.57 
proceedings are available to 


those against whom the agency has 
instituted adjudicatory proceedings, those 
whose impending injury is not wholly and 
precisely traceable to a rule invalidly 
exercising delegated legislative authority, 
those whose substantial interests are 
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threatened by several agency causes or 
simply by agency action which is proceeding 
arbitrarily, imperiously, or obliviously. 


The nature of the substantial 
interest is not limited by any APA 
provision, however party status is 
required to assert that interest. 


All of the above described 
proceedings require some sort of 
identifiable injury to invoke or 
participate in a given APA 
proceeding. Adverse effect, 
substantial effect, substantial 
interest—all are terms which define 
in varying degree an “injury in 
fact.” Nowhere in the APA is there 
any limitation on the type of injury 
to be asserted, but party status may 
in some instances require an 
additional showing. The terms 
“person” and “party” are defined in 
the APA, although the quantifying 
terms for each proceeding are not. 
“Person” is a very broad term and 
includes almost any petitioner, such 
as unincorporated organizations 
formed to protest particular agency 
actions.4® “Person” status is 
adequate for participation in some 
of the less formal administrative 
proceedings. A “party” is better 
defined, and generally includes 
four types of litigants: 


1. Those persons whose 
substantial interests are being 
determined or affected by agency 
or proposed agency action*!—i.e., 
have an “injury in fact,” such as a 
permit applicant whose permit is 
proposed to be issued with a 
difficult condition, or an adjacent 
property owner.*? 


2. Those entitled to participate, in 
whole or in part, as a matter of 
constitutional right, provision of 
statute, or provision of agency 
regulation.** “Citizens” initiating 
so-called “Little NEPA” actions 
would fall into this category. 


3. Those persons allowed by the 
agency to participate or intervene 
in a proceeding.“ 


4. Those persons not in the other 
categories, but authorized by 
agency rule to participate in a 
proceeding on a limited basis.* 


An agency has great discretion to 
permit persons to initiate or 
intervene in its proceedings. It can 
pass rules to permit or limit certain 
persons to be parties in_ its 
proceedings; the agency also can 
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allow participation by anyone it 
wishes so long as it has not passed a 
rule prohibiting such participation, 
within the bounds of its statutory 
powers and reasonable discretion. 

For each type of APA 
proceeding there is a required 
initial showing to the agency from 
which the remedy is sought, of 
entitlement to the relief requested, 
and the agency has the power to 
grant or deny a petition for any 
proceeding if it finds, as a matter of 
fact, the petitioner does not have 
standing to invoke the remedy 
sought—that he is not “adversely 
affected” or is without “substantial 
interest” and so on.*® This 
determination of entitlement is best 
left to the agency because it is in the 
best position to know exactly what 
interests its action may or may not 
affect. Indeed, in most instances the 
agency is granted a period of time 
in which to grant or deny the 
petition before it acts on the 
petition itself or forwards it to the 
Division of Administrative 
Hearings for assignment to a 
hearing officer to conduct the 
proceeding on behalf of the agency. 

If the agency grants a petition 
and forwards it for other 
proceeding by the DOAH it should 
not be allowed later to attempt to 
deny standing retroactively, 
especially after lengthy and 
expensive formal proceedings.“ If, 
of course, the standing allegations 
relied on by the agency in granting 
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the petition are subsequently not 
proven, or are found to be 
inadequate, dismissal of the action 
by the hearing officer would be 
appropriate. But there is no APA 
provision which gives the agency 
the right to reserve its power to 
grant or deny petitions, based on 
issues of law, past the _ initial 
commencement of the proceeding 
by the hearing officer. The agency 
has a mechanism whereby it can 
deny the unqualified petitioner at 
the outset based on a failure to 
make a prima facie showing of legal 
interest injured, or “standing.” The 
agency should not be permitted to 
subsequently challenge a petitioner 
except on issues relating to the 
factual adequacy of the petitioner’s 
standing or party status.* 

This issue of standing has become 
increasingly significant in Florida 
administrative law because of a 
general misapplication, in this 
writers opinion, of the 1978 
decision of the First District Court 
of Appeal in the case of Florida 
Department of Offender 
Rehabilitation v. Jerry, 353 So. 2d 
1230 (Fla. Ist D.C.A. 1978). 


The Jerry Case and the Test for 
“Standing” 


Although the case has become 
widely cited and used in 
subsequent cases, the Jerry case 
involved a unique fact situation 
which has subsequently been 
recognized by the Florida 
Legislature.* Jerry, a prisoner, had 
been disciplined under a particular 
rule of the Department of Offender 
Rehabilitation (DOR). He served 
his penalty under that rule and then 
petitioned for a §120.56 challenge to 
the rule, as being “substantially 
affected” by that DOR provision. 
The hearing officer granted the 
petition, conducted a hearing and 
held the rule invalid because of 
various procedural defects in its 
adoption.*° 

The DOR sought judicial review 
of the hearing officer’s final order 
under §120.68. The First District 
Court of Appeal found that Jerry 
had no “standing” in the first 
instance to challenge the rule 
because, as a matter of fact, he had 
not proven that he was 
“substantially affected” by the rule 
either at the time of petitioning for 
the challenge or at time of hearing. 
Since Jerry had already completely 
served his time for violation of the 


rule—and it would have been mere 
speculation to guess that he would 
break it in the future when there 
was a presumption that he would 
thereafter abide by the law—he 
could not show an “injury in fact” of 
sufficient personal immediacy to 
entitle him to the proceeding.®! 
Jerry did not have standing to 
challenge that particular rule 
because it did not then, nor would it 
imminently, injure him as a matter 
of fact. 

In finding that Jerry did not have 
“standing,” Judge Ervin, writing for 
the panel, analyzed the state and 
federal case law on standing, noting 
the similarity in the federal and 
Florida APAs. He cited with 
particular emphasis the case of 
Sierra Club v. Morton, for the 
proposition that, to have standing, a 
party 
must himself be among the injured, for it is 
this requirement which gives a litigant a 
direct stake in the controversy and prevents 
the judicial process from becoming no more 


than a vehicle for the vindication of value 
interests of concerned bystanders.*? 


The decision in Sierra Club was 
significant because it re- 
emphasized the “injury in fact” test 
as applicable in federal case law. 
The case did not discuss the “zone 
of interest” test as controlling in that 
case, since the Sierra Club was 
found not to have standing because 
it alleged no factual injury to itself 
or its members as a result of the 
agency action at issue. The Sierra 
Club case did note that the “zone of 
interest” test is the next step in the 
standing analysis because of the 
language in §702 of the federal 
APA. The case also noted that, in 
addition to the long recognized 
injuries to economic interests, 
injury to other values is now 
recognized as sufficient to grant 
standing.*4 

The court in Jerry cited the Sierra 
Club case for the proposition that 
an injury in fact is necessary to 
invoke APA remedies.* The court 
noted that the federal APA grants 
standing to persons “adversely 
affected or aggrieved by agency 
action” and said that this is 
“practically the same _ standard 
under Section 120.68(1)...."5° The 
court did not say that the standard is 
the same beyond the initial showing 
of “injury in fact,” nor does it 
anywhere recognize the “zone of 
interest” test as being applicable to 
Florida APA proceedings. The 
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Jerry case did not attempt to limit 
or define the type of injury which 


may be asserted to achieve standing 

under the APA. The case did qi Cc Q0 
reiterate the basic requirement of 0 
standing—an “injury in fact” to the @ 

person asserting it. There may bea Pp IC tu re 

question of the degree of the injury, fe) 


or its substantiality, depending on 


ra) 
the proceeding sought; but all that is 0° A t $B 
required by Jerry to show standing Oo r 


is an identifiable injury in fact. 

In Jerry the court noted the 
paucity of Florida cases on the issue 
of standing, and discussed two 
prior Florida cases on comparative 
point.*”7 In ASI, Inc. v. Florida 
Public Service Commission, 334 
So.2d 594 (Fla. 1976), the Florida 
Supreme Court denied a writ of 
certiorari brought by ASI to 
overturn an award by the Florida 
Public Service Commission (PSC) 
of a for-hire permit to a competitor. 
The PSC had denied ASI’s request 
for a formal hearing to dispute 
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implied that other Chapter 120 
remedies might have been invoked 
by ASI (such as a rule challenge) or 
that it might have had standing if it 
had asserted other facts (such that 
the permit being issued was not 
really a “for-hire” permit because 
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the applicant had not fulfilled the 
requirements for such a permit as a 
matter of fact).5® The holding in the 
ASI case is simply that the APA 
cannot be used to contradict, 
contravene or cimcumvent other 
substantive statutes, nor does it 
grant “standing” to dispute by 
irrelevant proceeding any 
statutorily mandated agency action 
to attempt to engraft new remedies 
onto the statute in question. 

The second case cited in Jerry 
was Gadsden State Bank v. Lewis, 
348 So. 2d 343 (Fla. Ist D.C.A. 
1977) in which the court held that a 
competitor bank had standing to 
challenge a permit to opena branch 
in its area, not because either the 
APA or Chapter 659 specifically do 
or do not recognize competitive 
interests, but because the agency in 
question had adopted a rule which 
entitled competitors to participate 
in such a licensing proceeding. The 
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court accorded the competitor 


“party” status per §120.52(10(b).© 
In that action, the “injury in fact” 
was irrelevant because the 
competing bank had “standing” 
under a specific regulatory 
provision. 

The cases since Jerry have 
underscored the “injury in fact” 
requirement for standing where 
“party status” is not achieved by 
other provision of law.®! The real 
dispute regarding the standing issue 
is the question of how much 
“injury” will support standing in a 
given proceeding—how much is 
“substantial” or “adverse.” These 
issues are questions of fact, and 
must be determined on a case-by- 
case basis. The nature of the injury 
is not limited by any APA provision, 
but may be expressly limited by the 
substantive statutory scheme 
invoked or the agency regulations 
implementing it. A litigant cannot 
use the APA to expand an agency’s 
substantive authority to not litigate 
irrelevant factual issues. “Standing” 
to pursue APA procedures requires 
an initial showing of “injury in fact” 
or other statutory entitlement, and 
should be given the _ broadest 
possible latitude in application.® 


Standing Under Chapter 403: 
Are Only Environmental Injuries 
Considered? 


Having established a base on 
which to explore some of the issues 
surrounding “standing” under the 
APA, it is possible to apply some of 
the principles discussed to 
administrative proceedings 
implementing F.S. Chapter 403, 
The Florida Air and Water 
Pollution Control Act. 


The Act has no express 
provision, either general or 
specific, which limits the types of 
interests it protects. In determining 
what types of interests are at stake 
in agency action under Chapter 403, 
it is essential to look at F.S. 
$403.021, which defines the 
legislative intent and public policy 
underlying the statute. 


The puristic environmental and 
health interests are clearly 
recognized,® but so are several less 
traditionally “environmental” 
values. Social and economic 
development and_ well-being, 
recreational needs and tourism,® 
industrial growth and develop- 
ment® are all declared by the Act as 


matters of public concern 
intertwined with the environmental 
interest the Act also protects. 

Chapter 17 of the Florida 
Administrative Code contains the 
rules and _ regulations of the 
Department of Environmental 
Regulation and Environmental 
Regulation Commission. There is 
no provision expressly set out in 
Chapter 17 which limits the types of 
injury which may be asserted to 
initiate administrative proceedings, 
and Chapter 17 adopts the Model 
Rules of Administrative Procedure 
set out at Chapter 28, Florida 
Administrative Code, as governing 
such proceedings except as where 
otherwise provided in Chapter 17.” 
Since there is no rule or statute 
which limits participation in 
administrative proceedings 
regarding agency action under F.S. 
Chapter 403, it must be argued that 
all of the various interests set out in 
F.S. §403.021, if injured sufficiently, 
would support “standing” for APA 
proceedings. 

This broad access is supported by 
F.S. §403.412, Florida’s Little 
NEPA Act, which specifically 
grants “standing” to intervene in 
APA actions to any citizen of the 
state upon filing a_ verified 
petition.** Thus, any Florida 
citizen, whether personally injured 
or not, can act as a “private 
Attorney General” to remedy 
agency action under F.S. Chapter 
403. It stands to reason that any 
person actually injured by agency 
action under Chapter 403 would be 
able to initiate APA proceedings to 
remedy the injury under normal 
procedures without the  extra- 
ordinary remedy set out in the Little 
NEPA Act. 

Standing under F.S. Chapter 403 
has been granted to unincorporated 
associations, to lapsed corporations 
and to persons already recognized 
by the agency in a proceeding. 
Recently, standing has been denied 
to a corporation seeking to dispute a 
competitor’s wastewater permit on 
the basis that the corporation did 
not have an injury in fact within the 
zone of interest of the Act;°* 
standing was acknowledged by that 
same corporation in a_ parallel 
proceeding on the basis that the 
economic injury was recognized by 
a specific rule of the DER relating 
to air permits.” Standing was 
denied to a nearby property 
owner seeking to dispute a permit 
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for a seawall on the basis that his 
view of the water would be injured 
and because of his general concern 
for the preservation of the ecology 
of the area. That denial was 
premised on the property owner’s 
concern not being a substantial 
interest within the zone of interest 
of the Act.” Apparently, had he 
filed a verified petition his standing 
would have been assured. 

The current position of the DER 
on the issue of standing appears to 
be that significant environmental 
interests are the only “substantial” 
interests cognizable under 
Chapter 403, except where 
specifically authorized or 
recognized by rule or statute. In 
other words, under current practice 
one is presumed not to have 
standing unless environmental 
damage personal to the petitioner is 
asserted, or standing is granted by 
rule. This severely limits the class of 
persons who may dispute DER 
action, and is a narrow 
interpretation of a statute designed 
to give broad protection to our 
environment as a whole without 
harming other valid interests— 
particularly when those interests 
are interconnected with significant 
environmental issues. 

In any case, a person seeking to 
invoke APA procedures to dispute 
or initiate agency action under FS. 
Chapter 403 should assert detailed 
facts demonstrating an injury to 
himself, and cite specific authority 
for his standing. While the “zone of 
interest” portion of the standing test 
is not really applicable to APA 
proceedings in Florida, assertion of 
completely irrelevant injuries in 
environmental cases, at least, will 
not be adequate to grant standing 
under current DER policy unless a 
person can point to a specific rule 
authorizing his participation. 
“Injury in fact” is the test, but “zone 
of interest” continues to be applied. 


R. Civ. P. 1.140(b). 

2 Fra. Stat. $§403.061, .804 & .805. 

3 U. S. Const. art. III, §1; Baker v. Carr, 
369 U.S. 186 (1962); See also Flast v. Cohen, 
392 U.S. 83 (a taxpayers’ suit) and 
Association of Data Processing Service Org., 
Inc. v. Camp, 399 U.S. 827, 828 (1970) 
(federal APA proceedings under NEPA). 

4 Warth v. Seldin, 422 U.S. 590 (1975). 

5 Association of Data Processing Service 
Org., Inc. v. Camp, 399 U.S. 827 (1970); 
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Barlow v. Collins, 397 U.S. 832 (1970). For an 
excellent discussion and analysis of the 
federal law and various bases for standing in 
the federal courts, see Harrington v. Bush, 
553 F.2d 190 (D.C. Cir. 1977). 

® Schesinger v. Reservists to Stop the War, 
418 U.S. 208 (1974). 


7 Sierra Club v. Morton, 405 U.S. 727, 730 
(1972). See also Scripps Howard Radio, Inc. 
v. FCC, 316 U.S. 4 (1942). 


8 Sierra Club v. Morton, 405 U.S. 727, 734 
(1972). See also Association of Data 
Processing Service Org., Inc. v. Camp, 399 
U.S. 827 (1970). 

® Sierra Club v. Morton, 405 U.S. 727, 734 
(1972). 

10 Pub.Law 91-190, 42 U.S.C. 4321-4347 
(1970), as amended. 

1! These actions are usually maintained 
under §10 of the federal APA, but are also 
brought under other sections of NEPA. The 
initial showing of injury is the same 
prerequisite to standing: see Chamber of 
Commerce of U.S. v. Dept. Interior, 439 
F.Supp. 762, 765 (D.D.C. 1977). 

12 Administrative Procedure Act, 5 U.S.C. 
§701 et seq.; but see, Califano v. Sanders, 430 
U.S. 99, 105-107 (1977). 

13 NEPA, supra n. 10, §§102 & 101(a). 

14 Sierra Club v. Morton, 405 U.S. 727, 736 
(1972). 

15 One of the most outwardly tenuous 
injuries asserted by a litigant to seek judicial 
review in a NEPA case occurred in the case 
of United States v. SCRAP, 412 U.S. 669, 686 
(1973) in which an environmental group was 
granted standing to gain access to the court 
in order to seek NEPA review of a hike in 
railway freight rates on the basis that the 
increase would place a burden on the cost of 
recycling materials, which would in turn 
result in less recycling, more waste and litter, 
and damage the environment which 
SCRAP members enjoyed and fought to 
protect. 

16 Assoc. of Data Processing Service Org., 
Inc. v. Camp, 399 U.S. 827 (1970). 

17 For an excellent discussion of the “zone 
of interest” test for standing as applicable to 
NEPA actions, see Tenenbaum, Corporate 
Standing Under NEPA: Will Economic 
Injuries Suffice, 8Nw. U. L. Rev. 47 (1928). 

18 Sierra Club v. Morton, 405 U.S. 727 
(1972). 

19 Stat. §120.68(1). 

Id. 

21 See generally, Assoc. of Data Processing 
Service Org., Inc. v. Camp, 399 U.S. 827 
(1970). See also Fia. Const., art. V, §21 
(1968). 

22 Fra. Stat. §120.54 (1974) as amended. 

3 Fia. Stat. §120.60 (1974) as amended. 

4 Fra. Stat. §120.565 (1974) as amended. 

2 Fra. Stat. §120.57 (1974) as amended. 

26 Fra. Stat. §§120.5 (10) & .72 (1974) as 
amended. 

87 State ex. rel Dept. of Gen. Serv. v. Willis, 
344 So.2d 580 (Fla. lst D.C.A. 1977). 

88 Fra. Stat. §120.54(3) (1974) as amended. 

29 Fra. Stat. §120.54(4)(a) (1974) as 
amended. 

30 Fia. Stat. §120.56 (1974) as amended. 

31 Fra. Stat. §§120.54(4)(a) & .56 (1974) as 
amended. 

32 Fra. Stat. §120.54(5) (1974), as 
amended. 

3 Id. 

34 Fa. StaT. §120.54(5) (1974) as amended. 

33 Fira. Stat. §120.54(16) (1974) as 
amended. 


F Stat. §120.60(2) (1974) as amended. 
Id. 


38 Fa. Stat. §120.57(1) (1974) as amended. 

3® State ex rel. Dept. of Gen. Serv. v. Willis, 
344 So.2d 580 (Fla. Ist D.C.A. 1977). 

40 See, e.g., Save Sand Key, Inc. v. United 
States Steel Corp., 281 So. 2d 572. 

4! Fra. Start. §120.52(10)(a) & (b) (1974) as 
amended. 


* Fria. Stat. Chapter 253, for example, 
recognizes the interest of riparian owners in 
activities in the waters of the state. 

4 Stat. §120.52(10)(b) (1974) as 
amended. 

Fria. Strat. §120.52(10)(c) (1974) as 
amended. 

46 See Fua. Stat. $$120.54(4)(b), .54(5), 
54(16), .56(2), 565, .57(1)(a)3., .60; Fra. 
ApMIN. CopE Model Rules 28-3.13, 28-4.07, 
28-5.13, 28-5-15, 28-5.41, 28-6.05 & 28-6.09. 
The Model Rules have been adopted by the 
DER and Environmental Regulation 
Commission to govern administrative 
proceedings under F.S. Chaper 403: Fa. 
ApMIN. Cope, Rule 17-1.06. 

47 Postal Colony Co., Inc. v. Askew, 348 
So.2d 338 (Fla. lst D.C.A. 1977). 

48 See Sarasota County v. Dept. of 
Administration, 350 So.2d 802 (Fla. 2nd 
D.C.A. 1977) where the court denied the 
standing of a petitioner who had received a 
declaratory statement to appeal that 
statement under $120.68. Standing was 
raised for the first time in the case on appeal. 

49 See amendments to FLa. Star. §120.54(3) 
(1978 Supp.). 

5° Florida Department of Offender 
Rehabilitation v. Jerry, 353 So.2d 1230, 1233 
(Fla. Ist D.C.A. 1978). 

51 Td., at 1235-1236. 

52 Td., at 1234. 

53 Sierra Club v. Morton, 405 U.S. 727 
(1972). 

Td. 

(7 

56 Florida Department of Offender 
Rehabilitation v. Jerry, 353 So.2d 1230, 1233 
(Fla. lst D.C.A. 1978). 

ld: 

58 ASI, Inc. v. Florida Public Service 
Comm’n, 334 So.2d 594, 596 (Fla. 1976). 

®0 Gadsden State Bank v. Lewis, 348 So.2d 
343 (Fla. lst D.C.A. 1977). 

61 State Department of Health, Etc. v. Alice 
P., 367 So.2d 1045 (Fla. Ist D.C.A. 1979) and 
School Bd. of Orange County, Florida v. 
Blackford, First District, Case LL-94, 
Opinion rendered April 19, 1979. Both of 
these cases discuss the substantiality of the 
injury asserted, not the nature. 

82 State ex rel. Dept. of Gen. Serv. v. Willis, 
344 So.2d 580 (Fla. lst D.C.A. 1977). 

63 Stat. §403.021(1). 

6 Fra. Stat. §§403.021(3) & (6). 

66 Fia. Stat. §§403.021(3), (6) & (7). 

87 ApMIN. Cope, Rule 17-1, 119. 

68 Fa. Stat. §403.412(5). 

8° See final order in Freeport Sulphur 
Compnay et al. v. DER and Agrico 
Chemical Company, Case No. 78-527, Nov. 
9, 1978. 

7 Final order in Freeport Sulphur 
Company et al. v. DER and Agrico 
Chemical Company, Case No. 78-315, aff'd 
by the ERC on October 18, 1979. 

71 LaFaro v. Dept. of Env. Reg., 10 FAR 
151 (1978). 
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Law Office Management & Economics 


Buy or Lease? The Office Space Problem sy thomas s. Clay 


It costs between $4,466 and 
$6,016 a year to provide office 
space for the typical lawyer 
according to The 1979 Survey of 
Law Firm Economics.' This 
expenditure provides space for the 
lawyer and support staff and 
includes expenditures for rent, 
utilities, janitorial service, real 
estate taxes and like items. It is a 
major expense in most law firms. 

Occupancy costs tend to vary 
with location. The higher costs are 
in first class buildings in large cities. 
Costs tend to be lower in towns and 
suburbs. Experts in real estate 
predict lease rates as high as $40 per 
square foot in a decade. At present, 
law firms generally pay from as 
little as $7.50 to almost $20 per 
square foot, per year, depending on 
city and building. 

Lawyers are generally concerned 
with the cost of the space they 
occupy. After all, occupancy may 
take from four to ten percent of 
gross receipts. One of the questions 
often asked by lawyers of their 
consultants is whether a law firm 
should continue to lease space or 
purchase (or build) a building. The 
answer is never easy to determine 
and requires significant long range 
planning and financial analysis. 

There are a number of factors 
that must be considered prior to 
embarking on a construction or 
purchasing program. Some of the 
economic and noneconomic factors 
that make office ownership 
attractive for the law firm are: 

1. Flexibility with respect to 
present and future space needs and 
office layout if carefully planned. 

2. Ability to control many of the 
factors comprising occupancy 
costs. 

3. A cash return on invested 
capital to the building owners. 

4. Favorable tax treatment of 
commercial real estate. 

5. Appreciation of the real 
property (an inflation hedge). 

Problems that may arise with 
ownership if proper planning and 
management does not occur are: 
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1. Significant management 
time is required by owners, 
diminishing the time available for 
the practice of law. 

2. There is significant financial 
exposure of the owners if 
unoccupied space is not leased or 
not leased at projected rates. 

3. Objections by law partners 
not involved in the real estate 
ownership to lease rates paid by the 
firm can occur. Ofter younger 
partners perceive that the real 
estate owners are not equitably 
setting rates, thus siphoning profits. 

4. Younger partners may 
perceive ownership of the real 
estate as a “right” acquired with law 
firm partnership. If policy with 
respect to admission rights and 
costs (if in fact there are to be any) 
are not communicated, serious 
consequences may arise. 

Any analysis to determine 
whether or not the firm should 
continue to lease space or purchase 
its own space should include a 
number of steps. Most law firms 
should enlist expert services in 
making these determinations. 


Growth 


Law firms should project growth 
in numbers of lawyers and support 
personnel based on past 
experience, expected increases in 
clients, entry into new areas of law 
and similar factors. Such long range 
planning must occur in order to 
determine the acceptability of 
present space (and available 
expansion space) and to determine 
square footage requirements of 
space to be purchased or built. 
Many firms are experiencing the 
crowding associated with 
inadequate planning for new 
personnel. It is <enerally better to 
have excess space than to have too 
little. 


Interior Layout 


Too often lawyers become 
overly concerned with the 
aesthetics of a building, in 
particular the exterior, and do not 


pay adequate attention to the 
functional aspects of the interior 
space. Interior needs should be 
defined prior to architectural 
design. The relative length and 
width affects the utility of interior 
space. Long narrow buildings, for 
example, generally are inefficient 
as law office space. Inattention to 
detail in this area often leads to 
functionally inefficient space. 


Ownership 


The partners of a law firm will 
usually form a separate partnership 
to hold title to the real estate for tax 
and liability reasons. If no policies 
are set for exclusion or addition of 
new law partners to the real estate 
partnership, problems will occur. 
Generally, the partners will build or 
purchase an existing building and 
then lease space to the law firm. 
This arrangement works well until a 
new law partner is brought in. 
Often new partners expect 
“automatically” to obtain an 
interest in the building. Problems 
arise if the building owners have no 
policy with respect to new owners 
or for determining terms of 
purchase. 

In one firm whose founding 
partners owned the building and 
would not allow younger law 
partners to purchase an interest, the 
younger partners felt that older 
partners were draining firm funds 
and threatened to leave. In the crisis 
which resulted, an appraisal was 
performed to determine the 
building value and the younger 
partners were allowed to buy in. 
Ironically, most of them declined as 
the market value of the building 
was much greater than they had 
perceived it to be. In fact, the 
analysis showed that the firm was 
paying less than market rental rates. 


Financial Analysis 


A pro forma financial analysis 
must be performed by an expert to 
determine value. Such an analysis 
will determine the expected return 
to building investors, based on 
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Gross Rental Income 


Total 32,000 Square Feet 
Less: Vacancy allowance at 5% 
1600 Square Feet 


Gross Operating Income 


Less Operating Expenses 
Cleaning & Supplies 
Utilities 
Real Estate Taxes 
Insurance 
Elevator Maintenance 
General Repairs/Reserves 
Management Fee (6% of Gross) 
Miscellaneous 
Total Expense 


Net Operating Income 
Less Debt Service® 


Net Income 


Pro Forma Income Statement 
Law Office Building 


Cost per 

Square Foot Total Cost 

$8.50 $272,000 

8.50 13,600 

258,400 

48 14,592 

1.05 31,920 

52 15,808 

08 2,432 

26 7,904 

25 7,600 

60 18,240 

12 3,648 

$3.36 $102,144 

$156,256 

137,250 

$ 19,006 


* Debt Service Calculation: $156,256 capitalized at 10% yields an approximate “value” 
of $1,500,000. A 75% loan-to-value ratio will secure a mortgage of $1,250,000. Debt 
service on a 30 year loan at 10.5% = $137,250. 


The inquiring attorney asks 
whether a_ professional conflict 
would arise under the following 
circumstances: 


A county commissioner is charged before 
the ethics commission with misuse of public 
office in directing county employees to work 
on private property during normal working 
hours with county road equipment. The 
subject commissioner asks the county 
attorney to represent him as legal counsel. 
The county attorney is on contract with the 
county and engages in the private practice of 
law in addition to his work for the county. 


The committee finds that the 
above situation represents an 
inherent conflict and the 
appearance of impropriety. DR5- 
105 commands a lawyer to refuse 
multiple employment if his 
professional judgment will be or is 
likely to be adversely affected by 
representation of another client. 
Additionally, EC5-14 provides that: 


County Attorneys — 
Multiple Employment 


Advisory Opinion 77-30 


Maintaining the independence of 
professional judgment required of a lawyer 
precludes his acceptance or continuation of 
employment that will adversely affect his 
judgment cn behalf of or dilute his loyalty to 
a client. This problem arises whenever a 
lawyer is asked to represent two or more 
clients who may have differing interests, 
whether such interests be conflicting, 
inconsistent, diverse or otherwise 
discordant. 


A county attorney represents the 
county commission, not the 
individual members serving on it. 
He places his responsibility as 
county attorney in jeopardy when 
he accepts an engagement to 
represent a particular commis- 
sioner before the Florida Ethics 
Commission. 


Prepared by the office of staff counsel of 
The Florida Bar on behalf of the Professional 
Ethics Committee, Don Beverly, chairman; 
Robert W. Mead, Jr., vice chairman. 
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market lease rates and expenses. 
Depending on the personal 
financial requirements of the real 
estate owners, lease rates can be 
adjusted downward to a break- 
even point. However, mortgages 
often require certain minimum 
levels of rental rates, thus reducing 
pricing flexibility for owner 
occupants. 

The real price break for the firm 
can occur three to five years after 
purchase. Many smaller leases 
expire in three to five years and may 
be renewed at a higher level. At this 
time the building owners/law firm 
owners can make a decision to keep 
the firm’s lease rates below market, 
if desired. This is when real 
occupancy cost benefits can occur. 

An example of a pro forma 
operating statement appears in the 
accompanying table. Such a 
projection should be prepared 
whether a new building is 
contemplated or in considering 
purchase of existing space. 


Financing 


Many sources of permanent 
financing for small office buildings 
are available. Traditional lenders, 
such as savings and loan 
associations and commercial banks, 
should be explored. Pension funds, 
industrial development authorities 
(backed by tax free bonds), and 
private investors are becoming a 
source of funds for permanent 
financing. Great care should be 
taken in searching for and selecting 
financing as rates and_ terms 
determine whether or not a project 
is economically viable and often 
whether the project is salable in the 
future. 

If the proper steps are taken to 
determine a firm’s functional needs 
and economic viability of the real 
estate, the purchase of space can be 
a sound move. A good building can 
be the cornerstone to a lawyer's 
image in the community. Oo 


' Published annually by Altman & Weil, 
Inc., Ardmore, Pennsylvania. 


Thomas S. Clay is a senior consultant of 
Altman & Weil, Inc., management consul- 
tants, Ardmore, Pennsylvania. 
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YOUR NEW SYMBOL FOR 


PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


HOME OFFICE 


200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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MRS MARLENE. HURST 


MI 48106 
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Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you Start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


RESEA 
for law 


Florida Division of 
American Legal Research C 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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